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Mt  Lord, 

THIS^  the  First  Volume  of  the  Essay  on  the 
Quimtity  of  Estates,  a  Work  written  with  the  express 
object  of  facilitating,  the  Study  of  the  Law,  is 
dedicated  to  your  Lordship  as  a  sincere  tribute  o( 
respect  and  esteem  for  those  talents,  persevering  in- 
dustry, and  unblemished  integrity,  for  which  your 
Lordship  was  so  eminent  at  the  Bar,  and  which  have 
raised  your  Lordship  to  the  high  situation  you  now 
i  fill,  as  the  Chief  Justice  of  the  Court  of  King's 

I  Bench.     It  is  gratifying  to  me  to  add,  that  from  the 

I  examples  of  patient  investigation  and  soimd  judgment, 

your  Lordship  has  exhibited  in  that  important  office, 
f  the  most  lively  hopes  are  entertained,  that  your  Lord- 

ship's name  will  be  enrolled  among  the  names  of  those 
great  men  who  have  been  the  ornament  and  the  pride 
of  the  profession  of  the  Law. 

I  have  the  honour  to  be 
Tour  Lordship's 

Oblig|ed  and  obedient  Senrant^ 

RICHARD  PRESTON. 
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TO  TRK 

SECOND  EDITION. 


ON  the  new  Edidon  of  the  Essay  on  the  Quantity  of 
Estates,  and  of  the  View  of  the  Rule  in  Shelley's  Case, 
it  is  not  necessary  for  me  to  say  more  than  that,  dur- 
ing a  period  of  thirty  years,  I  have  continually  been 
endeavouring  to  render  it  more  worthy  of  that  recep* 
tion  which  it  originally  experienced  from  the  most 
Eminent  characters  in  the  Law. 

It  baa  never  escaped  my  recdlection,  that  to  this 
woric,  the  fruit  of  my  most  early  studies,  I  am 
indebted  for  a  laj^  portion  of  the  success  with  which 
my  exertions  have  been  honored. 

Hie  most  mature  reflection,  and  the  unerring  guide 
of  experience  in  the  education  of  pupils,  have  brought 
the  fullest  conviction  to  my  mind  (a  conriction  origi- 
nally impressed  by  the  example  of  Littleton)  that  the 
knowledge  of  the  Quantity  or  Measure  of  Estates,. 
ought  to  be  with  every  person,  anxious  to  become 
acquunted  with  the  rules  of  Property,  either  as  a 
Barrister,  a  Conveyancer,  a  Pleader,  or  a  Solicitor, 
the  foundation  of  his  studies.  Every  branch  of  t^e 
Law,  on  Rights  and  Titles ;  on  Remedies ;  on  the 
Power  of  Alienation ;  on  the  Modes  of  Conveyance, 
&C.&C.  and  the  Forms  of  Action  concerning  the  Title, 
or  the  Right  to  the  Possession,  and  frequently  to 
relief  in  Equity,  must  be  deduced  from  the  previous 
as 
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consideration,  what  Estate  was  in  the  person  in  lefer^ 
ence  to  whom  the  material  question  is  to  be  predi- 
cated ;  and  my  only  regret  is,,  that  the  Work  is  not 
more  complete  than  it  will  be  found,  notwithstanding 
the  inconceivable  labpur  which  has  been  employed 
on  it. 

The  Essay  on  Merger,  in  the  third  volume  of  Con- 
veyancing ;  indeed  the  sevQrid  voluii^es  of  the  Practice 
of  Conveyancing,  and  the  Essay  on  Abstracts  of 
Title,  have  preoccuj»ed  in  detail  many  subjects  which 
might  with  propriety  have  been  introduced  into  an 
Essay  on  the  Quantity  of  Estates.  Each  work,  how- 
ever,  is  rendered  more  simple  by  the  division. 

R.  P. 
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To  THE  Reader. 

TO  arrange  and  digest  the  Law  on  the  Quantity 
of  Estates,  and  by  this  means  to  assist  young  Gentle- 
men on  the  commencement  of  their  studies,  and 
&cilitate  their  progress,  is  the  avowed  design  of  this 
publication.  It  is  the  production  of  a  young  man, 
who,  young  as  he  is,  and  weighty  as  the  objection 
to  a  perusal  of  his  book  may  be  on  that  account,  can 
with  coqfidence  affirm,  that  he  has  studied  to  supply, 
iiy  industry  and  application,  what  he  wants  in  age 
and  maturity  of  judgment. 

Whatever  may  be  the  fate  of  his  book,  the  Author 
will  cheerfully  submit  to  it ;  and  to  the  opinion  of 
those  Gentlemen  of  the  profession  who  are  distin- 
guished for  their  superior  abilities,  and  the  liberality 
of  their  conduct,  hp  wilj  readily  subscribe ;  for  he 
would  not  be  understood  to  arrogate  any  merit  from 
the  execution  of  the  work,  or  flatter  himself  that  it 
has  any  excellence  to  recommend  it.  The  method 
and  the  arrangement  are  wholly  new :  the  subject  is 
of  importance  ;  and  the  attempt  has  by  those,  who  ar^ 
best  acquainted  ^ith  the  difficulties  of  a  writei^  on 
legal  topics,  been  deemed  arduous ;  indeed,  so  arduous 
has  the  task  been  thought,  that  no  attempt  has  been 
made  to  the  extent  of  this  l^ssay )  and  without  the 
least  danget  of  contradiction,  it  may  be  asserted,  that 
there  is  no  one  book  in  which  the  subject  collectively 
has  received  a  full  discussion  and  systematical  arrange- 
ment. These  considerations  unite  to  operate  on  the 
mind  of  the  Author,  to  raise  in  him  a  distrust  of  ''' 

success.  *"  * 

To  complete  this  volume,  imperfect  as  it  will  be 
founds  much  labour^  and  more  reflection,  and  some  ' 
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practical  knowledge  were  required;  and  by  those 
only,  who  from  experience  know  the  difficidties  to 
be  encountered  by  a  writer  on  a  subject  of  Law,  so 
extensive,  as  that,  which  this  volume  embraces,  can 
an  adequate  judgment  be  formed  of  the  pains  which 
have  been  taken. 

The  cases  from  the  present  time,  up  to  the  begin- 
ning of  the  reign  of  Edward  the  Third,  a  period  of 
about  400  years,  have  been  occasionally  consulted  in 
the  books  in  which  they  are  reported  at  large ;  and 
in  a  variety  of  instances,  the  law  is  stated  from  the 
most  antient  of  these  books ;  and  rides  of  constnic- 
tion>  framed  from  a  great  number  of  particular  cases, 
ak*e  now,  for  the  first  time,  proposed. 

Though  this  Essay  shall  not  prove  to  be  of  any 
assistance  to  those  for  whose  use  it  is  intended,  it  is 
hoped,  that  it  will  be  allowed  that  disputable  points 
are  fairly  stated,  and  that  as  to  these  pomts  the  reader 
is  always  cautioned  against  the  danger  of  falling  into 
error. 

To  enter  fully  into  a  detail  of  all  the  motives  by 
which  the  Author  was  actuated  in  compiling  the  Essay 
contained  in  this  volume,  would  be  to  trouble  his 
readers  unnecessarily ;  and  to  descend  to  particulars 
of  what  he  has  endeavoured  to  do,  would,  in  all  pro- 
bability, be  to  show  by  his  own  admission  how  much 
he  has  failed  in  the  attempt- 
Some  inaccuracies  of  expression,  and  errors  in 
punctuation,  which  arose  from  want  of  sufficient  leisure 
to  attend  to  the  correction  of  the  press  (and  will  be 
found  principally  in  the  four  first  Chapters,  including 
the  Introduction)  will  be  corrected  in  the  next  edi- 
tion, should  the  Author  be  encouraged  to  hope  that  a 
second  impression  will  be  acceptable;  and  to  that 
edition,  a  full  and  comprehensive  Index,  with  an 
alphabetical  Table  of  the  Cases,  will  be  added. 
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iNTBODUCtOR^f  CH AFTER. 

TO  a  free  and  commercial  people^  the  laws 
conccmiog  property  are  of  primary  im- 
portance. 

When  the  great  object  of  pursait  is  the  at-* 

tainment  of  independence,  or  easy  circumstances 

in  point  of  fortune,  the  security  of  that  fortune, 

when  acquired,   cannot  &il  to  be  interesting 

in  a  high  degree. .  As  these  laws  are.  of  such 

importance,  it  will  readily  be  acknowledged, 

that  too  much  attention  cannot  be  employed 

in  cultivating  the  study  of  them ;    or  in  ex^ 

plaining  their  scope,  and  diffusing,  as  widely  as 

possible,  the  knowledge  of  these  laws ;  especially 

of  those  branches  which  occur  every  day  iik, 

practice. 
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8  INTRODUCTORY    CHAPTER. 

The  nice  and  subtle  distinctions  with  which 
the  laws  of  property  abouiidi  have  been  deemed 
sufficient  to  deter  "-^loiifig  men  from  entering  on 
the  pursuit^ '.aiji'^  prosecuting  their  studies  with 
cheetfulfif3*£s\ ' 

:  The  difficulty  of  comprehending  the  reason 
and  the  scope  of  the  rules  of  property,  will  oc- 
casion to  every  person,  at  the  commencement 
of  his  studies,  some  difficulties,  and  lay  him 
under  some  embarrassments. 

The  best  advice  to  be  given  to  him,  or  which 
he  can  address  to  himself,  is,  ne  cede  malts  sed 
contra  audentior  ito.  The  success  of  perseverance 
is  certain,  and  will  abundantly  compensate  the 
labour.  In  no  instance  more  than  the  pro- 
fessiqn  of  the  law,  is  it  justified  by  experience, 
that  fortuna  audaces  juvat.  I-^t  the  studies 
be  systematic;  let  the  foundation  of  know- 
ledge be  laid  in  first  principles,  and  these  prin- 
ciples be  well  understood ! 

Afterwards,  the  subjects  should  be  traced 
through  all  their  varieties  in  connexion ;  keeping 
the  mind  closely  to  the  subject  under  investi- 
gation. Thus  the  difficulty  generally  expe- 
rienced will  speedily  vanish.  Let  any  person 
study  one  or  two  heads  of  the  law  fully  and 
minutely,  and  he  will  have  laid  the  foundation 
or  acquired  the  aptitude,  for  comprehending 
other  heads  of  the  law. 
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Preparatory  to  the  Commencement  of  such 
a'  course  of  reading,  the  student  should  be 
familiar  with  the  terms  and  the  definitions 
of  the  law ;  and  have  taken  a  general  view 
of  the  system ;  such  a  view  as  Blackstone  in  his 
Commentaries,  and  Wooddeson  in  his  Vinerian 
Lectures,  will  afford  him.  To  those  who  have 
leisure,  and  to  whom  it  is  not  requisite  to  qualify 
themselves  for  immediate  practice,  a  perusal  of 
Bracton  and  Fleta  would  be  highly  beneficial ; 
laying  the  best  foundation  for  the  perusal  of  Co. 
Litt.  and  Lord  Coke's  Reports;  and  of  these  two 
works  it  may  be  justly  isaid,  they  are  the  best 
books  of  the  law. 

With  this  preparation,  he  will  render  those 
studies  easy,  which,  if  pursued  without  system, 
or  without  method,  would  perplex  and  confound 
him  ;  giving  him  a  chaotic  mass  of  materials, 
which  he  cannot  digest  into  order,  unless  his 
endowments  be  such  as  fall  to  the  lot  of  a  few 
individuals  only. 

Till  a  recent  period,  the  knowledge  of  this 
branch  of  the  law  had  received  a  very  moderate 
of  attention,  as  a  science. 


The  rules  of  property  were  scattered  in  books 
on  the  subject  of  the  law  in  general.  The 
doctrine  of  Merger  affords  a  strikmg  instance 
of  the  justice  of  this  observation.  The  know- 
ledge of  these  rule9  was  not  to  be  acquired  with 
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Gdst.  Much  perplexity  and  confiision  must 
have  been  experienced  by  the  student,  who, 
out  of  many  disagreeing  opinions,  equally 
specious,  was  to  collect  the  one  best  supported 
by  principles ;  and  on  whom  it  was  incumbent, 
from  a  number  of  particular  cases,  to  propose 
to  himself,  or  to  extract,  a  general  rule,  and 
to  mark  the  cases  which  were  not  within  the 
reason  or  the  scope  of  the  rule»  This  was  to 
be  accomplished  only  by  discriminating  the 
very  minute  circumstances,  by  which  cases 
within  the  reason  of  the  rule,  were  to  be 
distinguished  from  those  cQ^es  which  were 
beyond,  or  beside  that  reason. 

This  was  far  from  being  an  easy  task. 

Whoever  will  trouble  himself  (a)  to  trace 
the  decisions  of  the  courts  of  justice  on  any 
general  head  of  the  law,  with  a  view  to  its 
history,  will  observe,  that  at  different  periods, 
and  under  different  judges,  and  sometimes 
under  the  same  judges  at  different  periods, 
the  same  or  the  like  question,  on  similar  cases, 
and  sometimes  on  the  same  case  (bj ,  hais  re- 
ceived different  determinations  :  hence,  in  part, 
arose  the  difficulty  of  studying  the  law. 


By  successive  determinations,  the  laws  on  pro- 
perty have  been  formed  into  a  fine  and  artificial 

CaJ  Luder's  Pref.  19. 

(bJ  Roe  d.  Fulhamr.  fVkka,  Willes'  Rep.  305. 
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system,  full  of  connexions  and  nice  dependencies; 
into  a  system  which  has  reason  for  its  basis^ 
and  convenience  and  good  policy  for  its  object. 

Great  as  is  the  confusion  of  the  law  on  some 
heads,  from  contrariety  of  decisions,  it  is  a 
matter  of  surprise  that  there  should,  in  the 
mass,  be  such  a  conformity  of  cases  with  first 
principles ;  and  that  there  should  not  be  more 
anomalous  cases,  or  cases  devoid  of  principle. 

Within  a  few  years,  many  learned  and  valuable 
tracts  have  fully  and  elaborately  explained  those 
heads  of  the  law ;  namely,  uses,  powers,  fines, 
recoveries,  contingent  remainders,  descents, 
copyholds,  &c.  &c.  formerly  deemed  the  most 
abstruse,  and  involved  in  the  greatest  confusion, 
from  contrariety  of  decisions. 

To  propound  the  rules  of  property  fully  and 
with  accuracy ;  to  show  their  object  and  extent, 
and  to  introduce  with  judgment  the  cases 
which  form  exceptions  to  these  rules,  requires 
the  labour  of  a  series  of  years,  and  the  ex- 
perience of  age  matured  in  the  study. 

To'  these  qualifications,  the  present  author, 
at  the  time  of  publishbg  the  former  edition,  had 
not  any  pretensions.  As  a  young — a  very 
young  man— -who  had  just  attained  the  age  of 
majority,  he  wrote  for  those  who  were  stiil 
younger  than  himself;  designing  to  propound 
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to  them  those  rules,  and  explain  to  them  those 
cases  relating  to  the  subject  of  the  present 
Treatise,  \vhich  appeared  to  him  most  material 
to  be  understood,  in  the  more  early  part  of  a 
professional  life. 

The  study  of  more  mature  years,  and  ex<^ 
tensive  practice  through  a  period  of  thirty-five 
years,  have  been  frequently  directed  to  the 
extension,  the  correction,  and  the  improvement 
of  his  ^  more  early  studies,  embodied  in  this 
elementary  Treatise. 

TTie  rules  of  property,  relating  to  the  quan^ 
tity  of  estates^  or  the  times  of  their  continuance ; 
the  several  sorts  of  estates  according  to  their 
qualities,  as  far  as  the  quality  of  an  estate 
marks  the  period  of  its  duration ;  and  the  rules 
of  construction,  and  the  decided  cases  by  which 
the  time  or  quantity  of  these  estates  may  be 
ascertained,  are  the  subjects  of  this  Treatise. 

Before  the  principal  subject  of  this  Essay 
shall  be  discussed,  it  will  be  useful  to  advert 
to  the  several  sorts  of  property,  and  the  qualities 
and  degrees  of  the  estates  which  may  exist  in 
them.  The  first  chapter  of  this  book  will  be 
set  apart  for  this  purpose. 

It  may  be  proper  to  observe,  that  there  is 
a  wide  difierence  between  the  quantity  and  th# 
quality  of  an  estate. 


SUBJECTS    OF    PROPEETT.  7 

By  the  quantity^  must  be  understood  the 
extent  or  continuance  of  time,  or  degree  ot 
interest  of  the  estate ;  as,  for  years,  fpr  life, 
in  tail^  or  in  fee.  By  the  quality  of  an  estate, 
the  nature,  incidents,  and  other  collateral 
qualifications  of  that  interest ;  as,  a  condition, 
a  collateral  limitation,  a  joint-tenancy,  and  the 
like,  are  to  be  understood. 
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LiAKD,  in  its  several  species,  viz.  arable, 
meadow,  pasture,  &c.  and  houses  and  other 
edifices  thereon,  and  interests  arising  or  issuing 
out  o^  and  being  collateral  to  land,  as  rents, 
commons,  &c.  &c.  and  personal  duties,  as  an- 
nuities, offices,  and  privileges,  as  stewardship, 
&c.  &c.  are  the  subjects  of  property,  in  which 
estates  exist. 

These    articles   of  property    are  generally 
divided  into  (c) 

1.  Lands, 

2.  Tenements, 

S.  Hereditaments; 
And  this  division  is  sufficient  for  the  purposes 
of  this  Treatise,  and  will  be  adopted. 

(c)  a  Bl.  Com.  i6 ;  Shep.  Touchst.  88. 
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8  Of    LAND$ 

Land  (d)  comprehends  all  Eternal  subjects 
M^hich  are  the  objects  of  sensation,  and  admit 
of  manual  occupation,  and  are  in  their  nature 
perma]3/ent  and  immoveable ;  in  short,  are  part 
of  the  terrestrial  globe.  Thus  a  house,  a  gar- 
den, an  orchard,  a  field,  &c.  is  land. 

Of  an  upper  chamber  a  feo£Pment  may  be 
made  (e)  ;  of  course,  it  is  a  corporeal  heredita- 
ment ;  in  other  words,  land. 

A  rectory  is  of  the  same  description ;  because 
it  is  essential  to  a  rectory  impropriate,  that 
there  should  be  glebe  or  some  other  cor- 
poreal hereditament,  thns  a  rectory  lies  in 
livery  (f J. 

A  tenement  comprises  every  thing  which 
may  be  holden  so  as  to.  create  a  tenancy,  in  the 
feudal  sense  of  the  word  (gj .      .  • 

In  this  sense  land  is  a  tenement ;  for  in  reality 
or  in  fiction,  according  to  the  language  of  our 
system  of  tenures,  all  land  is  held  mediately  or 
immediately  of  the  crown. 

Also,  by  analogy,  a  rent-charge,  or  commoa 
of  pasture,  (although  interests  which  are  col- 
lateral to.  the  land  itself,)  is  a  tenement,  in  the 
legal  signification  of  this  term ;  for  a  rent-charge 
is  held  of  the  owner  of  the  land,  as  of  freehold, 

(dj  1  Inst  4  a ;  2  Bl.  Com.  i6. 1 7 ;  Vaugh.  1 88-9 ;  Shep.  T.  88. 

{ej  Co.  Litt.  48;  Shep.  T.  aoa. 

f/J  Shep.  T.  209. 229. 

(g)  I  Inst  17 ;  2  Bl.  Cpm.  17. 104.  10$;  1  Inst.  1  b.  6a.  164; 
Wright  on  Taa.  148;  Finch's  Desc.  of  Com.  Law,  112 ; 
4  Woodd.  6 ;  Lard  MountJoj/'M  case ;  Fleta,  954 ;  4  Burr.  265 ; 
4  Vin.  Ab.  478. 
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(ui  ^  libera  tenemento)  ;  so  also  is  the  right  of 
pasturing  cattle  on  the  soil  of  another,  in  com* 
mon  with  him,  being  the  benefit  arising  from 
common  of  pasture  (h)  • 

A  chief-rent  is  also  a  tenement ;  it  comes  in 
lieu  of  the  land  itself>  and  is  issuing  out  of  the 
same ;  it  is  an  acknowledgment  of  seigniory,  . 
and  admits  the  ultimate  ownership  of  the  land 
to  be  in  the  person  to  whom  the  rent  is  re- 
served. 

Perhaps  a  rent  or  common  is  not  a  tenement, 
agreeable  to  the  strict  rules  of  the  law  of 
tenures ;  it  is  a  tenement^  however,  in  reputa- 
tion ;  it  is  a  tenement  within  the  meaning  of 
several  statutes,  particularly  the  statute,  (dc 
dom$f)  of  Intails. 

These  considerations  are  sufficient  to  give  it  <- 

a  claim  to  be  classed  among  tenements ;  and  it 
has  been  doubted  whether  an  advowson  is 
included  under  a  deme  of  all  lands  and  tene- 
ments ;  and  it  is  said,  that  in  the  case  of  Kenrey 
v.  Langham  the  Court  of  King's  Bench  certi- 
fied, that  an  advowson  was  not  comprehended 
under 'a  devise  in  those  terms;  but  that  case 
seems  to  have  been  determined  on  the  special 
penning  of  the  will  (ij.  In  the  language  of 
Mr.  Justice  fi2acZ:5ton€,  in  his  Commentaries  f^A:^, 

(h)  1  Init  138  a;  36  El^  WkUe  md Skarland. 
.  (iJ  Ctt.  temp.  Talb.  143;  3  Cru.  Dig.  500;  Roll.  Ab.  Ei- 
cheat^  pi.  6.  Tenures,  B.  pi.  1 ;  Bro.  Ab.  Tenures,  pi.  15 ;  Com. 
Dig.  Escheat,  a. 

fkj  3  Black*  Com.  ifs  17. 


I 


10  Of    TENEMENTS 

nothing  is  a  tenement  which  is  not  of  a  perma* 
nent  nature. 

Whether  permanency  is  applied  to  the  dura- 
bility of  the  subject,  or  the  continuance  of  the 
interest)  is  not  clear*  From  the  mention  of 
liberum  tenementum^  in  reference  to  the  per- 
manency which  enters  into  the  description,  and 
constitutes  an  essential  quality  of  a  tenement,, 
allusion  was,  in  all  probability,  made  to  the 
mode  of  tenancy ;  to  the  duration  and  stability 
of  the  interest  of  the  tenant  in  the  subject, 
rather  than  to  the  durability  of  the  subject 
itself,  independently  of  the  interest,  or  the  time 
for  which  it  is  granted ;  and  surely  the  interest 
of  the  tenant  cannot  give  denomination  to  the 
subject,  as  to  its  inherent  nature^  in  any  other 
manner  than  with  reference  to  the  duration  of 

interest. 

The  term,  whether  applied  to  the  subject  or 
tb^  interest^  is  equally  vague ;  perhaps  it  is  not 
too  much  to  add,  erroneous. 

A  rent-charge  is  not  in  any  respect  perma^ 
nent,  any  more  than  an  annuity ;  yet  one  is  a 
tenement,  and  the  other  is  not  of  that  descrip- 
tion. These  contrasted  examples  prove,  that 
the  epithet  may  be  omitted,  and  that  the  defini- 
tion which  excludes  it  will,  if  not  more  certain 
and  precise,  be  at  least  open  to  less  objection. 

An  hereditament  (I)  extends  to  every  thing 
corporeal  and  incorporeal,  ^whether  real,  per- 
sonal, or  mixed,  which  may  be  taken  in  heredi- 

(l)  Noy  on  Ten.  58 ;  a  Bl.  Com.  17  \  Shcp.  Touch-  9U 
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tary  succession ;  and  hereditary  succession  must 
be  distinguished  from  a  mere  occupancy,  though 
the  heirs  are  to  be  occupants.  In  this  sense  (m) 
the  term  is  understood  to  include  all  lands  and 
tenements,  and  all  personal  duties  (as  an  an* 
nuity,  corrody ;  and  personal  privileges,  as  to 
be  an  almoner,  &c.)  in  which  there  is  an  estate 
of  inheritance. 

Lands,  in  their  own  nature,  are  the  subject  of 
hereditary  succession  (n)  ;  but  rents,  and  per* 
sonal  duties  and  privileges  are  of  that  descrip«- 
tion  only,  when,  from  the  nature  of  the  estate 
for  which  they  are  granted,   they  are  to  be 
transmitted  by  that  means^ ;  and  though  in  the 
case  of  incorporeal  hereditaments,  the  quantity 
of  the  estate,  and  the  means  by  which  it  is  to 
be  transmitted,  give  denomination  to  the  subject 
generally ;  yet  the  subject  retains  its  name  as 
to  lesser  interests,  carved  out  of  the  general 
estate,  notwithstanding  these  interests,  in  point 
of  quality,  jnay  not  be  taken  in  h6reditary      ^        '\ 
Buccession.     Thus,  an  estate  for  years  or  for    t-W^  /    ^^  .^' 
life,  in  an  annuity  in  fee,  is  an  estate  in  an    ^    ^    -  <^  ^ 
hereditament ;  and  all  estates  in  land  are  neces*-     *^  / 
sarily  estates  in  an  hereditament.  ^  ^  •^ 

This  observation  leads  to  the  practical  ob- 
servation, that  there  is  not  any  inaccuracy  in  re* 
ferring  to  parcels  in  a  deed,  as  hereditaments 
demised,  limited,  or,  as  the  case  requires, 
assigned  for  a  term  of  years. 

By  such  reference  nothing  more  is  intended 

CmJ  1  In«t.  1  b.  a  a.  6  a.  (nj  Noy,  Ten.  6o. 
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than  to  adopt  the  description  used  in  the  former 
instrument  ("o^ ;  for  if  hereditaments  are  de- 
mised by  that  name,  it  is,  in  assigning  them,  or 
referring  to  them,  equally  proper  to  adopt  this 
term,  as  descriptive  of  the  particular  subject.     . 

And  it  is  peculiar  to  a  grant  of  an  annuity  in 
fee,   that  in  order  to  give  it  perpetual   con- 
tinuance,  it  must  be  from  the    grantor   for 
I  himself  and  his  heirs,  as  well  as  a  grant  to  the 

/  grantee  and  his  heirs ;  for  unless  the  heirs  are 

bound,  the  law  does  not  consider  that  there  is 
any  such  lien  or  fund  of  a  {)erpetual  nature, 
as  will  entitle  the  grantee  to  an  estate  to  con- 
tinue for  ever.  This  .seems  to  be  the  reason  of 
the  point,  though  it  has  not  been  founds  so 
broadly  stated. 

The  point  is  applicable  only  to  annuities 
being  personal  charges,  and  it  seems  to  be 
material  only  with  a  view  to  intails  and  the 
rights  of  representatives  (p) . 

Land  is  both  a  tenement  and  heredita^ 
ment  (q)^  and  a  tenement  may  be  an  here- 
ditament. Also,  a  tenement,  and  land  may  be 
distinct  things,  and  dxi  hereditament  (for  in- 
stance, an  annuity  in  fee)  may  be  neither  land 
nor  tenement,  and  an  annuity  for  life  is  neither 
land,  tenement  nor  hereditament. 

Again,  every  tenement  is  not  an  heredita- 
ment ;  for  instance,  a  rent-charge,  granted  for 
life,  is  a  tenement,  and  not  ^n  hereditament. 

(oj  1 1  Mod.  90. 

Cp)  Sttfford  ▼.  Buekkjf,  s  Vd.  sen.  170. 

ffj  Stlk,  S39;  s  Black.  Com.  17. 
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The  word  hereditament  is  of  the  mosi 
sive  import /'r^. 

When  used  generally,  and  in  its  md 

prehensive  signification,  it  embraces  the  several 
sorts  of  property  in  which  estates  may  subsist ; 
and,  with  the  exception  already  .noticed,  it 
includes  all  of  them. 

The  articles  of  property  which  have  been 
enumerated,  are  again  divided  into 

1 .  Things  lying  in  livery, 

2.  Things  lying  in  grsint. 

Things  are  said  to  lie  in  livery,  when  th^ 
person,  in  whom  the  first  estate  of  freehold  is 
vested  J  has  the  possession  of  land  in  right  of 
this  estate ;  because  these  things  were  by  the 
common  law  properly  and  generally  conveyed 
by  livery  of  seisin. 

Things  are  said  to  lie  in  grant  when  any  per* 
son  has  a  tenement  or  any  hereditament,  not 
being  land,  for  any  estate ;  or  land  for  an  estate 
which  does  not  entitle  him  to  the  possession ; 
and  these  things  or  these  interests  are  said  to  lie 
in  grant,  because  a  grant,  as  distinguished,  from 
a  feoffment,  (which'  can  be  perfected  only  by 
livery  of  seisin),  is  a  proper,  and  before  the 
Statute  of  Uses,  and  with  the  exception  of  fines, 
was  the  only  mode  of  assurance  for  conveying 
things  of  this  description  to  a  person  in  whom 
there  was  not  some  previous  and .  subsisting 
estate. 


\ 


(rj  3  Black.  Cora.  17 ;  i  Inst.  6  a. ;  Shep.  T.  88. 
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Hereditaments  are  distributed  into  (%) 
1.  Corporeal, 
2*  Incorporeal. 

Land,  in  all  its  varieties,  is  a  corporeal  here* 
ditament  (t) ;  while  an  estate  in  land  (for  in- 
stance, a  reversion)  may  be  an  incorporeal 
hereditament;  for  the  owner  of  the  reversion 
has  not  the  land ;  he  has  merely  an  estate  in  the 
land. 

.All  tenements  and  hereditaments  which  are 

not  land,  and  which  are  held  by  some  one  for 

an  estate  of  inheritance,  are  incorporeal  here- 
ditaments (u) ;  though,  as  to  tenements,  they 

are  things  which  issue  out  of,  and  are  collateral 

to  land,  as  rents,  commons,  &c. 

Sheppardf  in  one  passage  of  his  Touchstone^ 
says,  they  (namely,  hereditaments)  must  be  held 
by  the  grantor  for  an  estate  of  inheritance ;  in 
another  passage  (page  88)  he  admits,  that  lands 
and  othei"  things  held  for  yearSy  may  pass  under 
the  description  of  an  hereditament;  and  this» 
most  clearly,  is  the  genuine  and  reasonable 
construction  of  law. 

Hereditaments  also  are  divided  into 

1.  Hereditaments  real, 

2.  Hereditaments  personal. 

Mr.  Feame  has  noticed  this  description  of 
property  (^^^. 


(sj  a  Bl.  Com.  1 7. 

(tj  a  Bl.  Com.  17  ;  Hale's  Analjais. 

CuJ  2  Bl.  Com^  20 ;  Hale's  Analysiji ;  Shep.  T.  gu 

(x)  Feame,  p.  7 ;  Sbep.  T,  88, 


INCORPOREAL.    PERSONAL,   &C.  15 

Incorporeal  hereditaments,  being  tenementif 
are  said  to  lie, 

1.  In  prendre,  as  compaons ; 

2.  In  rendre,  as  rents. 
Hereditaments  of  this  sort  are  denominated 

from  the  manner  in  which  the  right  they  con- 
fer is  to  be  taken,  exercised,  or  eryoyed. 

The  right  of  having  common  of  pasture  gives 
to  some  other  person  than  the  ozsmer  of  the 
soil,  the  privilege  of  taking  the  herbage  of  the 
soil,  by  the  mouth  of  his  cattle,  in  common 
with  the  owner  of  the  soil;  and  because  this 
right  consists  in  taking,  the  thing  is  said  to  lie 
in  prendre  (y) . 

The  right  of  having  a  rent  makes  it  incum* 
bent  on  some  person  to  render  money,  or  some 
valuable  article,  or  stipulated  service ;  and  it  is 
said  to  lie  in  jendre^  because  this  subject  of 
property  is  to  be  rendered. 

Land  is  always  substantially  the  same, 
though,  at  different  times,  according  to  the 
purpose  to  which  it  is  applied,  it  may  receive 
different  denominations.  It  has  existence  at  all 
times ;  and  the  estate  for  which  it  is  held  at  this 
day,  has,  in  point  of  title,  been  subsisting 
therein  from  the  most  remote  period  of  time, 
and  will  continue  for  ever. 

Hence  the  origin  and  deduction  of  titles  (z). 
That  the  title  is  good  or  bad,  will  depend  on  the 
mode  in  which  it  is  derived ;  as  by  rightful 
conveyance  or  by  descent  on  the  one  hand,  or 

f^J  s  BI.  Com.  3S ;  Ventr.  394.         CxJ  Hale's  Analyf ii. 
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on  the  other  hand  by  abatement,  intrusion, 
disseisin,  wrongful  alienation,  or  disconti- 
nuance (a) ;  and  that  a  title  which  was  once 
bad  is  become  good  and  effectually  established 
may  depend  on  a  bar  to  the  person  in  whom 
the  title  formerly  resided,  as  warranty,  or  war* 
ranty  with  assets,  statute  of  limitations,  non^ 
claim  on  a  fine  with  proclamations,  or  the  de- 
struction of  contingent  remainders,  or  a  release, 
&c.  Still,  however,  the  title  thus  established  is 
to  be  deduced  from  the  original  and  rightful 
owner ;  for  unless  there  was  a  good  title  in  those 
against  whom  the  bar,  &c.  is  to  be  applied,  the 
bar  may  not  be  positive  and  absolute;  but 
titles  of  entry  or  rights  of  action  may  be  sub- 
sisting. Some  of  these  persons  may  have  been 
under  disabilities,  and  such  disabilities  may  have 
protected  their  rights,  and  privileged  or  exempt- 
ed them  from  the  bar  of  the  statutes  (b).  Sec. 

Hence  it  is  necessary  in  practice,  as  often  as 
a  title  depends  on  adverse  possession,  and  a  bar 
by  the  statutes  .  of  nonclaim  on  fines,  or  of 
limitations,  to  show  to  whom  the  estate  formerly 
belonged,  and  to  see  that  the  bar  has  defeated 
the  right  of  all  these  persons  (b) .  For  this  pur- 
pose it  must  be  shown  that  they  were  living,  &c. 
when  the  time  of  the.  alleged  period  of  bar  or  li- 
mitation commenced ;  aiid  thatthey  were  at  that 
time  free  from  disabiUties,  (of  infancy,  cover- 
ture, absence  beyond  seas,  idiotcy,  and  impri- 

CaJ  Ar^piment  in  Goodrigki  ▼.  Forreittr^  i  Taunt, 
(b)  9  Abftr.  335, 
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sonment,)  which  are  exemptions  from  the  bar  of 
these  statutes ;  or  that  the  disabilities  ceased  at 
a  period  sufficiently  remote,  namely,  five  years  as 
to  fines,  and  ten  years  as  to  formedons  and  eject- 
ments ;  and  when  lands  are  limited  in  strict  settle- 
ment, this  is  often  a  very  tedious  and  difficult 
investigation ;  since  the  owner  of  each  successive 
estate  has  a  new  period  for  his  claim,  and  the 
bar  does  not  begin  to  run  against  him,  till  his 
right  to  the  possession  accrues ;  but  if  the  bar 
once  begin  to  run  against  the  ancestor,  it  con- 
tinues to  run  against  him  and  his  issue  or  heirs, 
notwithstanding  any  subsequent  disability ;  and 
no  persons,  except  those  to  whom  the  right^r^* 
accrues  under  such  estate,  can  claim  any  privilege 
or  exemption,  by  reason  of  disabilities  (c)» 

If  tenant  of  a  determinable  or  defeasible 
estate  grant  a  rent,  either  to  a  man  for  life,  or 
to  a  man  and  his  heirs  generally,  this  rent  will, 
in  point  of  title  (dj^  be  subject  to  the  deter- 
minable or  defeasible  quality  annexed  to  the 
estate  in  the  land. 

So  if  tenant  in  tail  of  land  grant  an  estate 
to  another  and  his  heirs,  the  estate,  if  not 
defeated  by  the  issue  in  tail,  (as  it  may  be, 
unless  they  are  barred,)  will  determine  on  the 
defith  of  the  tenant  in  tail,  and  the  failure  of 
his  issue  inheritable  to  the  intail. 

On  the  last  example  it  may  be  observed,  that 
the  estate  of  the  tenant  in  tail  )ias  the  peculiar 

(e)  s  AbHr.  397 ;  Doe  v.  lesson,  6  East.  80 ;  Cotterdl  y.  Button^ 
4  Taunt.  8s6.  (d)  See  infra. 
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quality  of  admitting  of  an  enlargement  or  ex- 
tension into  a  fee  simple,  by  the  operation  of  a 
common  recovery ;  and  when  so  enlarged,  all 
interests  depending  on  the  estate  tail  will  be 
benefited  by  this  enlargement ;  and  therefore, 
though  the  estate  be,  in  the  first  instance,  a 
determifiable  fee,  it  will  become,  by  the  opera- 
tion of  the  common  recovery,  siifFered  by  the 
tenant  in  tail,  an  estate  in  fee  simple ;  and  then  all 
estates,  charges  and  incumbrances  derived  out 
of,  and  depending  for  effect  on  the  estate  tail, 
would  be  supported,  to  the  extent  of  the  fee 
simple,  under  the  tide  conferred  by  the  estate 
tail,  as  enlarged  into  a  fee  simple. 

This  is  the  only  instance  of  the  kind  which 
occurs  in  the  law  of  tenures.  It  depends  on 
the  peculiar  nature  of  estates  tail. 

But  if  a  roan  grant  a  retit  or  the  like  col- 
lateral charge  to  another  for  an  estate  tail,  and 
does  not  extend  the  grant,  the  estate  derived 
under  this  grant,  by  means  of  a  common  re- 
covery, will  not  be  larger  than  the  estate  tail. 
It  will  be  an  estate  to  the  grantee  or  other 
owner  and  his  heirs,  so  long  as  there  shall  be 
issue  inheritable  under  the  intail  (d) ;  but  if 
the  grant  had  Umited  remainders  after  the 
estate  tail,  the  estate  derived  by  means  of  a 
common  recovery  would  be  co-extensive  with 
these  remainders,  whether  they  were  merely  in 
tail,  or  extended  to  the  fee  (e). 

(d)  Chaplin  v.  Chaplin,  3  P.  W.  1229.    (e)  Butler's  Co.  Litt. 
2^8 ;  Smith  V.  Famaby,  Carter  ja  ;  Weeks  v.  Peach,  Lutw.  j  2^4. 
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Interests  collateral  to,  and  issuing  out  of 
land,  (by  which  are  to  be  intended  incorporeal 
hereditaments,  &c.)  owe  their  creation,  and  it 
may  be  said  their  existence,  to  the  time  at  whioh 
they  viete  first  granted ;  and  these  interesrts  may 
be  and  are  created  every  day.  They  may  aiso 
be  extingmshed.  The  origin  of  the  estates,  or 
times,  for  which  these  interests  are  held,  is  to  be 
referred  to  Hhe  period  at  which  they  were 
created ;  that  is,  the  period  of  their  first  com- 
mencement :  and  when  the  interest  or  subject  is 
extinguished,  the  estate  for  which  the  interest 
is  held  is  also  extinct,  as  a  necessary  conse- 
quence; for  nothing  remains  in  which  an 
eistate  may  subsist.  In  point  of  title,  however, 
the  rent-charge,  &c.  depends  on  the  title  to  the 
land  out  of  which  it  is  granted. 

So  that  if  the  title  to  the  land  be,  as  to  the 
person  who  grants  the  rent,  &c.  defective,  the 
title  to  the  rent  will  be  defective  in  the  same 
degree,  since  the  rent  is  held  under  the  title  to 
the  land.  And  the  title  may  be  in  esse  as  to 
one  person,  though  the  charge  be  extinguished 
as  against  another  person. 

^  Incorporeal  hereditaments,  with  reference  to 
every  grant  thereof,  are  to  be  considered  as 

1.  Interests  created  de  novOj 

2.  Interests  already  created. 

An  interest  is  said  to  be  created  de  iixyvo^ 
when  it  is  granted^  and  the  time  of  the  con- 
tinuance thereof  is  marked  by  the  same  instrU'- 
ment.     On  the  contrary,  an  interest  is  said  to 
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be  already  existing  when  it  is  created,  and  the 
time  of  its  continuance  granted  at  one  time ;  and 
the  same  interest  is  at  a  subsequent  period 
granted  or  transferred  for  all  the  time,  or  some 
portion  of  it.  The  first  term  refers  to  the 
original  grant,  the  second  to  a  transfer. 

The  interest  which  any  one  has  in  lands,  or 
any  other  subject  of  property,  is  called  his 
estate  (f)  ;  and  to  this  term  some  adjunct  or 
expression  must  be  added,  when  the  time  for 
which  the  estate  is  to  continue ;  as  for  years, 
for  life,  in  tail,  or  in  fee ;  or  the  manner  in  which 
it  is  to  be  held,  as  on  condition,  in  joint-tenancy, 
&c.  is  to  be  described ;  thus  it  is  said,  a  man 
has  an  estate  in  fee,  in  tail,  for  life,  for  years, 
on  condition,  &c.  &c. 

By  the  estate  of  any  one.  is  to  be  understood 
his  situation,  and  the  circumstances  of  his 
tenancy  J  in  regard  to  the  property  in  which  he 
has  the  interest  in  question  (g). 

Every  estate  confers  the  right  of  enjoyment 
at  present  or  in  fixture. 

This  right  may  be  interrupted,  as  to  the 
possession  and  estate.  After  such  interruption, 
the  estate  is  turned  to  a  right,  and  as  to  the 
person  whose  possession  or  estate  is  thus  affected, 
cannot  be  recovered  or  regained,  without  an 
entry  or  an  action  (h)  ;  and  in  the  mean  time, 
this  person  has  not  the  estate  in  the  property ; 
he  has  merely  the  right  to  an  estate.     In  some 

CfJ  3  Bl.  Com.  103.      Cg)  2  BL  Com.  103 ;  1  Inat*  345  a. 
ChJ  1  InH.  345  a.  b ;  Noy,  Ten.  33  ;  Goodright  ▼.  Forrester, 
1  Taunt  578 ;  2  Abstr.  420 ;  3  Abstr.  355. 
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cases  the  law,  of  itself,  by  its  own  operation, 
remits  the  party  to  his  estate )  hence  the  doc- 
trine of  disseisin,  discontinuance,  and  remitter. 
These  rights  of  entry  and  of  action  are  de- 
scendible to  the  heir,  are  releasable  to  the 
terre-tenants  or  any  person  who  has  any  estate 
of  freehold,  but  they  are  not,  except  in  the 
instance  afterwards  noticed,  assignable  or  trans- 
ferrable  to  a  stranger ;  and  the  better  opinion 
is,  and,  as  far  as  there  is  any  determination  on 
the  point,  the  law  is,  that  they  are  not  de- 
visable. These  rights,  however,  may  be  trans- 
ferred from  a  bankrupt  to  the  assignees  under 
a  commission  against  him,  by  the  bargain  and 
sale  of  the  commissioners  (i). 

"The  principal  quality  of  an  estate,  in  point 
of  interest,  is,  that  it  confers  on  the  owner  the 
immediate  right  of  enjoying  the  property,  either 
at  present  or  in  future,  for  that  period  of  time 
during  which  the  estate  is  to  continue. 

This  enjoyment  may  be  exercised  either  in 
person  or  by  those  to  whom  the  proprietor 
delegates  his  right,  by  the  terms  of  alienation 
and  modes  of  conveyance  which  the  law  has 
prescribed  for  the  purpose ;  or  the  representa- 
tives or  successors  whom  the  law  has  appointed, 
viz.  heirs,  heirs  of  the  body,  executors,  &c. 

The  tinie  for  which  the  right  of  enjoyment 
is  to  continue,  forms  the  qttantity  of  the  cs- 
fate(k)  ;  and  in  the  manner  in  which  the  right 

CO  Smiih  ▼.  CqgSuy  2  Hen.  Blackst.  444. 
(kj  2  BI.  Com.  103;  1  Inst.  28  a. 

c  3 


22  ON    £&TAT£S» 

to  that  enjoyment  i;^  to  be  exerciaed,  as  ab« 
solately,  solely,  in  common,  in  coparcenwy,  or 
in  joint-tenancy,  consists  the  quality  of  the 
estate . 

In  some  instances  there  is  so  near  a  relation 
betM^een  the  quantity  and  quality  of  an  estate, 
that  the  quality  of  the  estate  is  the  measure  of 
its  quaatity.  This  observation  is  particularly 
applicable  to  determinable  and  qualified  fees; 
an4»  in  short,  to  all  estates  which  have  a  col- 
lateral determination,  as  to  ^  for  ninety^nine 
years,  if  he  should  so  long  live. 

The  determinable  q|uality  of  the  estate  is 
marked  by  the  clause,  if  he  should  so  long  live ; 
and  this  phrase  also  £>rms  part  of  the  quacktity 
or  meajsnre  of  the  estate.  The  observation 
will  be  more  fnlly  illustrated  by  t^e  ini^:anice 
of  a  grant  to  a  man  and  his  heirs,  so  long  as 
a  tree  shall  standi  In  this  instance,  the  words 
which  relate  to  the  tree  form  an  essential  part 
of  the  measure  of  the  estate,  and  at  the  same 
time  render  the  estate  a  determinable  fee 
(being  its  quality)  instead  of  being  an  absolute 
fee. 

Estates,  with  respect  to  their  qualities,  so 
far  as  the  quality  of  an  estate  ha^  any  relation 
to  the  time  of  enjoyment,  and  also  with  respect 
to  the  manner  of  enjoyment  during  that  time, 
may  be  arranged. 

As  to  their  general  qualities — into  estates, 

1.  Of  freehold, 

2.  Not  of  freehold. 
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As  to  their  extent— into  estates, 

1.  General, 

2.  Qualified, 

3.  Particular. 

As  to  the  circumstances  under  which  they 
are  to  confer,  on  the  one  hand,  a  present  right 
of  present  or  future  enjoyment ;  and  on  the 
other  hand,  a  future  right  of  future  enjoyment — 
into  estates, 

1.  Executed) 

2.  Executory  (I). 

As  to  the  certainty  of  their  giving  a  present 
or  future  right  of  enjoyment — into  estates, 

1.  Vested, 

2.  Contingent. 

As  to  the  time  at  ivhich  they  are  to  confer 
the  right  of  enjoyment,  either  at  present  or  in 
future — into  estates, 

1.  In  possession, 

2.  In  remainder, 

3.  In  reversion. 

And  estates  of  this  description,  in  regard  to 
the  relative  situation  they  bear  to  each  other, 
are  said  to  be, 

-.    fPreceding, 

*  ^Expectant,  or  depending. 
2   fMediate, 

*  llmmediate. 

o   f  Original,  or  primttivey 

*  iNot  original,  or  derivatke. 

CO  See  Shep.  Touch,  q,  for  another  and  different  use  of  the 
word  executed. 
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As  to  the  manner  in  which  the  right  to  that 
enjoyment  is  to  be  exercised  : 

I.  In  regard  to  the  certainty  of  con- 

tinuance— into  estates, 

1.  Absolute, 

2.  Determinable, 

3.  Conditional. 

II.  In  regard  to  the  mode  of  tenancy  : 

1.  By  one  person  separately,  viz. 

in  sole  tenancy, 
3.  By  several  persons  together,  and 
at  the  same  time. 
And  estates,  with  respect  to  the  connexion 
of  the  tenants,  as  giving  the  right  to  several  per- 
sons together,  and  at  the  same  time,  are  said  to 
be  held, 

1.  Py  entireties, 

2.  In  joint-tenancy, 

3.  In  coparcenary, 

4.  In  common. 

And  lastly,  as  to  the  mode  in  which  the 
estates  are  created,  limited,  or  transferred — into 
estates, 

1 .  By  limitation  of  the  legal  estate, 

2.  By  limitation  of  use, 

3.  By  resulting  use, 

4.  By  limitation  of  trust, 

5.  By  impUcation  of  law. 

Such  is  the  nature  and  such  is  the  division 
of  estates.  The  terms  by  which  these  estates 
^re  distinguished,  will  frequently  occur  in  this 
Treatise.  On  that  account^  an  explanation  of  the 
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terms  seems  necessary,  and  will  be  given.  This 
explanation  will  be  prefaced  by  a  few. observa- 
tions necessary  to  be  understood. 

Some  estates  are  denominated  from  the  quan- 
tity of  interest,  in  point  of  time,  which  they 
comprise,  as  estates  in  fee  simple,  viz.  to  a  man 
and  his  heirs  for  ever  ;  or  in  tail,  viz.  to  a  man 
and  all  or  some  of  the  heirs  of  his  body ;  or 
for  life,  or  years,  or  at  will :  others  from  the 
modes  by  which  they  are  raised ;  as  an  estate 
by  the  common  law,  the  statute  of  uses,  &c. ; 
or  the  manner  in  which  they  are  taken,  as  an 
estate  by  limitation,  springing  use,  &c. ;  or 
the  terms  upon  or  mode  in  which  they  are 
held,  as  an  estate  on  condition,  in  joint-tenancy, 
&c. 

The  quantity  of  time  comprised  in  any  estate 
arises  from  the  limitation.  The  quality  of  that 
estate  arises  from  a  condition  or  from  a  proviso, 
partaking  partly  of  the  nature  of  a  limitation, 
and  partly  of  the  nature  of  a  condition. 

A  limitation  (mj^  whether  made  by  the 
express  words  of  the  party,  or  existing  in 
intendment  of  law,  circumscribes  the  con- 
tinuance of  time  for  which  the  property  is  to  be 
enjoyed ;  and  by  positive  and  certain  terms,  or 
by  reference  to  some  event  which  possibly  may 
happen,  marks  the  period  at  which  tihe  time  of 
enjoyment  shall  end. 

The  time  of  limitation  or  continuance  is 
marked  by  a  variety  of  means ;  sometimes  by 

CmJ  4  Keeveg>  510 ;  Shep.  Toudist.  114;  2  Bl.  Com.  155* 
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naming  tin  descniption  of  persons  by  whom  the 
estate  is  ta  be  enjoyed,  as  heirs^  heirs  of  the 
body ;  at  other  times^  by  fixing  on  a  certain 
definite  period^  as  a  term  of  years ;  and  lastly, 
by  naferriag  to*  some  event  which,  though  un- 
ccftain  as  to  the  tirae  when  it  will  happen, 
must  happen  or  become  impossible,  in  some 
cases,  widiBft  the  pefiod  of  a  Hfe,  as^  on  the 
return  of  C  from  Rome ;  in  others,  within  an 
indefinite  period,,  as  till  ftiilure  of  heirs  of  the 
body,  or  during  peerage,  &c. ;  and  sometimes 
the  nme  of  enjoyment  is  marked  by  more  than 
one  of  these  means,  as,  for  years,  if  A  should 
so  long  live.  In  short,  every  time  which  can 
-be  fixed  on  for  the  duration  of  an  estate,  may, 
under  the  direction  of  a  skilful  conveyancer, 
be  used  with  efiect.  Though  in  some  instances 
yAkieh  occur  in  practice,  words  do  not  answer 
the  intention  with  which  they  are  used ;  it  m»y 
be  truly  asserted,  that  this  failure  is  owing  either 
to  the  unskilfulneas  of  the  conveyancer,  or,  as 
it  more  frequently  happens,  to  the  ccmfused 
ideas  and  indeterminate  meaning  of  the  parties, 
or  the  defective  instructions  of  the  client. 

In  hmitations  of  the  fee  simple,  the  quantity 
of  the  estate  which  is  conveyed,  is,  in  deeds,  to 
be  marked  by  the  worA  heirs,  generally,  without 
any  qualification ;  and  in  limitations  of  qualified 
and  determinable  fees  or  fees  tail,  the  quantity 
of  estate  is  to  be  maiiced  by  the  word  heirs, 
and  the  addition  of  tiiose  other  terms  of  design- 
nation  which  are  proper,  and  adapted  ta 
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the  particular  sort  of  heirs  who  are  to  imcceed 
to  the  fee  in  one  casey  and  to  the  intml  in  the 
otber  case ;  as^  to  a  man  and  his  heir&  of  the 
part  of  hia  fatheir ;  or  to  a  man  and  hi&  herrs, 
being  peers  of  the  realm ;  or  to  a  loaa  and  hia 
heirs  of  his  bedy  gemraUy^  or  to  some  of  then) 
in  particular. 

When  the  fee  simple  is  to  be  granted,  k  is< 
usual  to  add  the  word  £at  ever,  to  express  more 
clearly  the  duration  of  the  interest  to  be  con- 
veyed. This  additions  is  not  necessary ;  how- 
ever it  is  proper^  particularly  with  a  view  to 
the  covenants  for  title,  in  reference  to  the 
estate  which  is  limited.  The  word»  "  for  ever" 
are  merely  of  declarati#n  and  not  of  limitation. 

S<wietimes  the  law  changes  the  import  of 
the  words,  to  give  effect  to  the  intention ;  thus^ 
if  a  man  who  has  a  term  of  years,  grant  to 
another  and  his  heirs,  the  grant  will  pass  the 
term,  and  the  executors^  and  not  the  heirs,  will 
be  entitled  as  representatives  (n). 

The  like  observation  applies  to  a  grant  by 
a  termor  to  another  and  the  heirs  of  his 
body,  whether  llie  grant  be  by  deed  or  will. 

And  if  a  persozi  who  has  a  term  for  years^ 
grant  to  another  for  life,  the  whole  ^rm  will 
pass;  but  the  estate  of  the  grantee  will  be 
determinable  by  the  death  of  celuy  qtte  vie^ 
(the  person  whose  life  is  named)  (o). 

Always  on  limitations  of  determinable  fees, 

Cn)  Lilt.  {  740;  1  Inst.  aSfta;  Shep.  T.  426. 
CoJ  7  Rep. S3;  2  Abst.  1,  2;  3  Bulstr.  133* 
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and  generally  on  limitations  of  particular  es« 
tates,  the  time  of  enjoyment  is  marked  by  the 
express  mention  of  the  period  to  which  the 
estates  shall  extend,  or  the  events  beyond  which 
these  estates  shall  not  continue. 

Thus,  in  conveyances  of  determinable  fees, 
the  limitation  is  to  be  made  to  a  man  and  his 
heirs  during  such  time  as  a  tree  shall  stand; 
or  to  a  man  and  his  heirs,  peers  of  the  realm, 
&c. ;  in  conveyances  of  estates  for  life,  to  a  man 
during  the  life  of  himself,  or  of  some  other 
person,  or  the  lives  of  several  persons ;  and 
in  conveyances  of  estates  for  years,  for  a  cer- 
tain time,  as  from  one  day  in  one  year  to 
another,  or  the  same  day  in  another  year ;  or 
fromi  some  event  thenceforth  for  a  given  time ; 
or  for  some  other  given  space  of  time. 

When  a  grant  is  made  to  a  man  generally, 
without  any  mention  of  the  time  for  which  he 
is  to  have  the  land,  or  of  the  description  of 
persons  by  whom  it  is  to  be  enjoyed,  the 
grantee  will  have  either  an  estate  at  tmU  or  for 
life ;  unless  the  person  who  makes  the  grant  has 
a  term  for  years^  and  in  that  case  the  grantee 
(ojy  and  also  in  the  case  of  a  bequest  by  will,  the 
legatee  (pjy  will  have  the  land  for  all  the  term. 
So  a  rent  devised  generally  by  a  person  who 
has  a  term  for  years  or  for  life  (ppj ,  will  con- 

(oj  Vin.  Abr.  Grant  H.  14,  15,  16 ;  Yin.  Abr.  Estate  O.  a; 
1  Inst.  43 ;  Wright  on  Ten.  152 ;  Yin.  Abr.  Estate  O.  a  1 ; 
Skin.  542. 

CpJ  1  R.  A.  Estate  H. ;  2  Yem.  45;  Shep.  T.  401. 

CppJ  :  Abstr,  442. 
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tinue  during  the  term  (q) ;  and  a  devise  of  aja 
annuity  out  of  lands  held  for  a  term,  will  continue 
during  the  term  (r) .  On  a  grant  to  the  person 
generally,  without  any  limitation  of  estate,  the 
grantee  will  have  either  an  estate  at  will  or  for  life, 
according  to  the  ceremonies  observed  in  perfect- 
ing the  assurance  by  which  the  grant  is  made. 

When  the  ceremonies  proper  to  create  or 
pass  an  estate  for  life  are  observed,  the  grantee 
will  have  the  estate  for  that  period,  except  in 
the  case  of  a  grant  by  the  King.  But  if  the 
assurance  which  contains  the  limitation  be  not 
followed  up  by  these  ceremonies,  the  grantee 
will  have  merely  an  estate  at  will  (s). 

It  has  been  advanced,  that  a  limitation  by 
grant  or  devise  to  a  man  and  his  heirsy  passes 
an  estate  in  fee ;  and  that  the  mention  of  the 
persons  by  whom  the  estate  shall  be  taken  {viz.  K 
the  heirs)  marks  the  quantity  and  extent  of 
interest  which  is  conveyed.  This,  however, 
proceeds  on  a  supposition  that  the  grantor  has 
the  fee;  for  if  he  has  only  an  estate  for 
life,  that  estate  and  no  more  will  pass,  unless 
from  the  forcible  operation  of  the  convejrance, 
as  a  feoffment,  fine,  &c*  the  fee  is  gained  by 
wrong,  and  transferred  by  the  operation  of  this 
tortious  conveyance  (i) .  The  effect  of  a  grant 
to  a  man  and  his  heirs  by  a  person  who  has  a 
mere  chattel  interest,  as  a  term  of  years,  has 
been  already  stated. 

(q)  1  R.  A.  Estate  H.  pi.  5.  C^)  Shep.  Touch.  ^^^. 

($)  BaUnifCt  caaei  2  Rep.  33. 

(t)  Goodright  ▼.  Forrzstm'f  1  Taunt.  578  \  1  Inst.  337  b. 
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'  It  is  also  to  be  noticed,  that  a  limitation, 
extending  a  grant  to  the  esecutors^  will  not, 
in  any  deed,  ^enlarge  the  estate.  ,  The  estate 
will  be  of  the  same  quantity,  'n€>twith6tanding 
the  executors  are  named,  as  it  would  hove 
been  in  case  no  mention  had  be^i  made  of 

them. 

To  suffier  the  executors  to  enjoy  the  land,  or 
the  person  to  whom  it  is  granted  to  have  the 
land  indefinitely,  in  respect  of  a  nomination  of 
the  executors  (and  the  executors  must  have  ihe 
land  indefinitely,  supposing  they  have  it  at  all, 
merely  because  they  are  named)  would  be  to 
give  an  estate  in  perpetuity,  which  the  executors 
could  not  take ;  and  consequently,  the  person 
to  whom  the  limitation  is  made,  could  not 
transmit  to  them. 

In  wilk,  a  devise  to  the  executors  may  ex« 
press  an  intention  to  pass  the  fee  (u)  ;  but 
under  these  circumstances,  the  right  of  success 
si6n  will  devolve  to  the  heirs  and  not  to  the 
executors. 

It  is  doubted  whether,  at  the  common  law, 
executors  could  take  an  estate  of  fireehold,  in 
the  character  of  special  occupants  (x).  The 
real  state  of  the  common  law  on  this  point,  -  is 
now,  (except  as  to  rents  and  incorporeal  here- 
ditaments and  copyhold  tenements,)  becpme  a 

(u)  Infi^  chap,  on  Fees ;  and  Shep.  T.  chap.  Tettaments. 

(t)  Ripley  t.  Watemmni  17  Vet,  jun.  415;  CamphM  v.  San* 
dyt^  1  Sdio.  and  Lefroy,  a8i ;  Sugden's  Powers,  161,  169; 
9  Black.  Com.  260 ;  contra^  FMutie'a  Con.  Rem.  p.  306,  and 
Bam.  Ch,  Rep.  49. 
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matter   of   spectilatioii,    rather    than    of  real 
utility. 

In  the  chapter  on  estates  for  life,  some  ob- 
servations on  this  pomt  will  be  introduced.  As 
to  rents  and  other  incorporeal  hereditaments,  it 
may  be  objected^  that  as  the  estate  determined 
by  death  when  there  was  not  any  special  oc- 
cupant, it  will  determine  notwithstanding  die 
statute. 

It  IS  also  to  be  observed,  idiat  though  a  limi- 
tation to  a  man  and  his  heirs  generally  (y) , 
passes  an  estate  in  fee ;  express  mention  of  the 
particular  period  for  whidi  the  land  is  to  be 
held,  as  for  the  life  of  some  particular  person, 
&c.  will  circumscribe  the  continuance  of  the 
estate. 

There  is  another  distinction ;  when  a  gift  is 
made  to  a  man  and  his  heirs  for  years  (z)j  and 
the  conveyance  does  not  necessarily  operate 
to  give  an  estate  of  freehold,  the  meaning 
of  tiie  parties  to  pass  an  estate  for  years,  is 
evident  from  the  express  mention  of  the  time 
for  which  the  subject  of  property  shall  be  en- 
joyed, and  no  inference  or  interpretation  can 
be  made  against  the  express  words.  The  hmi- 
tation  to  the  heirs  availeth  nothing  in  their, 
favour ;  and  the  esecutorsy  notwithstanding  the 
nomination  of  the  heins,  wiUbai»  the  term  on 
the  deatib  of  the  person  to  whom  the  same  is ' 

(y)  ChuJkigVs  caie^  i  Rep.  140. 

fxj  Baldmin's  cue,  si  Sep.  23 ;  1 1  Abb.  ai ;  Dpct.  and  Student, 
c.  34;  10  Rtp.  87;  Shep.  Touoh.  tyi. 
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limited  (^a^.  And  when  a 'person  possessed  of 
a  term  of  years,  bequeaths  the  lands  comprised  in 
that  term  to  another  and  his  heirs  males  of  his 
body  (b)j  the  term  "wiU  vest  in  the  person  who 
is  the  legatee,  and  be  transmissible  to  his 
executors  (c)^  without  any  right  of  succession  in 
his  heirs  males,  or  reversionary  interest  in  the 
executors  of  the  testator,  on  failure  of  such 
heirs  of  the  legatee.  A  bequest  in  these  terms 
is  a  complete  disposition  of  the  testator's  in- 
ter^est,  unless  words  of  quahfication.  be  annexed 
to  the  bequest,  restraining  the  gift  in  favour  of 
some  other  person,  and  introducing  a  limitation 
over  on  an  event  within  the  rule  against  perpe- 
tuities. In  Leonard  Lome^s  case  (d) ,  which  was 
a  devise  to  a  man  and  his  heirs  males  for  five 
hundred  years,  it  was  the  opinion  of  the  court, 
that  the  term  was  determinable  on  failure  of 
issue  male  of  the  devisee  (e)^  either  on  the 
ground  that  the  devise  was  to  the  heirs  maksy 
or  that  a  remainder  was  Hmited,  to  take  eSkct 
on  a  failure  of  such  issue  male,  and  most  pro-, 
bably  on  the  latter  ground;  and  that  ground  is 
consistent  with  the  decision  in  Butt's  case  (f)  ♦ 

• 

(a J  1  Inst.  388  a ;  1  Eq.  Abr.  179;  Moor,  777 ;  Lwice  and 
Goddard^  10  Rep.  87;  Lovi^$  case,  Litt.  §  740 ;  Tr.  on  Eq.  61  • 
iSf  8Vin.fl5i;Shep.  Touch.  271.427;  aCo.24;  loYin.  Abr.  219, 
pi.  3.  and  lb.  Estate  T.  10.  3 ;  10  Rep.  46 ;  Perk.  §  sS^f  559* 

(b)  Lovie*B  case,  10  Rep.  87.        (c)  Shep.  T.  403.  435. 

(d)  10  Rep.  46;  1  R.  A.  Est.  H. 

(e)  See  1  ttod.  115,  contra,  but  the  case  is  of  a  gift  of  an 
existing  term. 

CfJ  7  Rep-  «3. 
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Taking,  then,  the  cases  on  a  bequest  of  a  term 
ulrtady  created  to  a  man  and  his  heirs  males  of 
his  bod  J,  and  a  lease  of  land  to  a  man  and  his 
heirs  males  of  his  body  for  years,  into  one 
▼iew,  and  admitting  such  lease  to  give  a  deter^ 
tmnable  interest,  by  reason  of  the  nomination  of 
the  heirs,  the  devise  passes  the  whole  term  abso- 
lutely, and  the  lease  a  determinable  interest  (g). 

This  conclusion,  as  to  a  lease,  is  denied  in 
1  Mod.  115;  SeL  Cas.  in  Ch.  30;  Vin.  Abn 
Dev.  B.  b.  pL  5 :  it  is  there  said,  '^  Fmchj  Lord 
Keeper,  did  deny  Leonard  Lome's  case,  which 
saith,  that  a  case  of  a  lease  settled  to  one  and 
the  heirs  male  of  his  body,  when  he  dies  the 
estate  is  determined ;  for  he  said,  it  shall  go  to 
his  executors  (h)/'  The  Lord  Keeper  founded 
his  doctrine  on  Leventhorpe  v.  Ashbie;  that  was 
a  case  in  which  a  term  (i)  already  existing  was 
bequeathed  to  a  man  and  the  heirs  males  of 
bis  body,  and  not  the  case  of  a  lease. 

According  to  Sheppard(k),  a  gift  to  a  man 
and  his  wife,  and  the  heirs  of  their  bodies,  for 
years,  though  the  gift  was  with  livery,  is  an 
estate  for  years. 

A  devise  to  a  man  and  his  heirs  males  for 
ycarst  has  been  held  to  pass  an  estate  tail,  to 
comply  with  the  intention  of  the  testator. 

This  is  the  language  of  some  books  of  au« 
thority ;  and  the  writers  of  these  books  seem  to 

(/)  Bttt  see  BamervUUir.  JLeMridge,  6  T.  Rep.  213. 
{Jk)  See  PoUexC  33.  fij  1  %.  A.  611.  1.  30. 

(i)  Com.  Aftor.  ^Bg. 
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have  relied  on  the  case  of  Lovie  as  a  case  in 
point.    The  report  of  that  case  bj  Lord  Coke 
does  not  warrant  this  opinion.  Moorey  however, 
has  the   point;  and  in  Sd  Brcmnhw  (k)^  in 
argaing  a  question  on  the  same  will,  the  famous 
Dodderidge^  then  King's  Serjeant,  and  after- 
wards a  JudgCj  said,  the  devise  to  Thomas^  and 
his  heirs  male  of  his  body,  for  five  hundred 
years,  was  a  good  estate  tail ;  for  he  would  not 
dispute  it  against  two  judgments :  alluding  to 
the  judgment  originally  given  on  the  case,  and 
the  affirmance  of  that  judgment  on  a  writ  of 
error.  Besides,  the  case  of  Leonard  Lc/vie  (l)^ 
as  far  as   it  applies    to  this  point,  has  been 
questioned;  and  it  is  difficult  to  support  the 
opinion  that  an  estate  tail  will  pass  by  such  a 
devise,  consistently   with  the  opinion  of  tlie 
Court  of  King's  Bench  on  tiie  case  of  Somerville 
V.  Lethbridge  (fn).   In  that  case  the  devise  was 
to  one  for  ninety-nine  years,  if  he  should  so  long 
live,  and  after  that  term  to  his  first  and  other 
sons,  and  the  heirs  males  of  their  bodies,  for 
the  like  term,  and  according  to  the  priority  of 
their  births ;  and  in  default  of  such  issue,  then 
with  similar  limitations  over.     The  Court  cer- 
tified  to  the   Chancellor    an    opinton    which 
negatived  the  idea  of  an  intail  created  by  thi^ 
devise.      They   held,   all   the   devises,  eitcept 
those  to  the  first  taker  and  his  first  son,  (who 
was  unborn  at  the  testator's  death,)  to  be  void, 
as  too  remote ;  and  that  the  limitations  to  the 

(k)  Braame  v.  Wortkingy  s  BrownL  1 04.    ^ 
(IJ  10  Rep.  76.  (mj  6  Term.  Rep.  213. 
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first  taker  and  his  firat  son  gave  them  chattel 
interests.  Now  if  a  devise  to  a  man  and  his  heirs 
males,  Sec.  for  years,  might  create  an  c^state  tail, 
the  general  intention  would,  in  this  instance, 
have  been  called  in  to  support  that  construction: 

In  treatises  on  the  law,  the  material  words  in 
the  clause  of  designation^  more  generally  termed 
the  clause  of  limitation,  as  to  the  heirs  gene- 
rally,  or  heirs  qf  the  body,  are  denominated^  in 
some  instances^  words  of  limitation,  in  other 
instances,  words  of  purchase. 

The  same  words  may,  under  different  cir- 
cumstances, have  different  denominations.  It 
is  from  the  effect  of  the  words  that  the  denomir 
nation  arises.  As  often  as  the  words  do  no 
more  than  mark  the  nature,  extent,  and  con- 
tinuance of  the  estate,  (and  this  is  the  appUca- 
tioB  of  the  word  heirs,  or  heirs  of  the  body, 
under  a  gift  or  grant  to  a  man  Qnd  his  heirs,  or 
his  h^rs  oi  his  body,  or  to  a  fMtnfor  life,  and 
afierwards,  by  the  same  or  a  distinct  clause,  to 
bis  heirs,'  or  lus  heirs  of  his  body,)  they  are  isaid 
to  be  of  limitation.  When  they  limit  the  estate, 
and  at  the  same  time  ascertain  the  description 
of  persons  who  are  to  take  and  are  to  vest  the 
estate  in  the  heirs,  in  their  at  '  right,  (as  is 
the  case  under  a  gift  or  grant  to  liie  right  heirs 
or  heirs  of  the  body  of  a  stranger,  to  whom  no 
estate  o£  freehold  is  previously  limited,)  they 
are  ssud  to  be  words  of  purchase ;  and  though 
the  same  words  at  the  same  time^  and  by  them- 
selves, independently,  ascertain  the  description 
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of  persons  in  whose  favour  the  gift  is  •  to  ope- 
rate, and  measure  the  duration  of  interest  to 
pass  by  the  gift,  they  are  said  to  be  words  of 

'purchase,  and  are  known  by  this  single  appella* 
tion.  The  instances  will  be  adduced,  and  their 
varieties  shown,  when  the  rule  in  Shelley's  case 
shall  be  under  discussion. 

The  expression  "  Twrds  of  limitation'^  is 
always  used  in  contradistinction  to  the  expres-* 
sion  "  ziwds  of  purchase.''  By  the  former 
expression  it  must  be  understood,  that  the  inte^ 
rest  limited  by  these  words  is  not  originally 

.  given  to  the  heirSy  but  to  their  ancestor^  either 
mediately,  immediately,  or  eventually ;  so  as  to 
create  in  him  an  estate  or  interest  of  inheritance 
descendible  to  his  heirs,  of  the  given  descrip- 
tion ;  and  subject  to  the  ownership  under  the 
gifts,  if  any,  interposed  between  the  several 
limitations,  when  there  is  one  to  the  ancestor, 
and  another  to  his  heirs,  or  heirs  of  his  body. 

By  the  latter  expression  is  meant  such  words 
as  give  the  estate  limited  by  the  term  "  to  the 
heirs,''  originally  in  their  own  right,  and  as 
persons  answering  that  description,  and  not 
through  the  medium  of,  or  by  descent  from 
any  ancestor ;  so  that  these  heirs  are  the  pur- 
chasers under  the  appellation  of  heirs,  and  are 
to  take  without  any  reference  to  a  previous 
right  in  their  ancestor,  in  whom  the  estate,  to 
pass  by  the  limitation  to  the  heirs,  cannot  vest, 
in  any  possible  event. 

A  consequence  is,  that  the  power  of  alienation 
commences  in  the  heirs,  and  not  in  the  ancestor ; 
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and  the  heirs,  unless  their  interest  shall  be 
defeated  under  the  rules  applicable  to  contiu'^ 
gent  remainders,  will  not  be  liable  to  the 
charges,. or  hound  by  the  conveyance  of  the  per- 
sons who,  in  point  of  fact,  and  in  reference  to 
other  property,  may  be  their  ancestors. 

Admit  that  it  is  possible  that  the  limitation 
to  the  heirs  may  in  any  event  vest  the  estate  in 
the  ancestor,  and  the  words  heirs,  &c.  will  be 
of  limitation;  and  not  of  purchase.  And  when 
the  smcestor  has  an  estate  of  freehold,  a  limita- 
tion to  his  heirs  may  confer  an  interest  on  him, 
descendible  to  his  heirs,  though  that  interest 
can  never  vest  in  the  ancestor  himself. 

The  only  substantial  difference  between  a 
limitation  to  A  and  his  heirs,  and  a  limitation  to 
him  for  life,  remainder  to  JB  in  tail,  remainder 
to  the  right  heirs  of  ^,  is  this :  in  the  first 
instance  A  takes  the  entire  fee,  as  one  entire 
estate;  and  in  the  other  instance  he  takes  the  fee 
in  portions,  divided  by  and  subject  to  the  estate 
tail  in  JB* 

The  vfTords,  his  heirsj  operate  in  each  case 
as  words  of  limitation,  viz.  words ,  giving  the 
estate  imported  by  them  to  the  ancestor  of  the 
heirs,  and  not  originally  to  the  express  objects 
of  the  description.  They  extend  the  ancestor's 
estate  immediately  in  the  one  case,  and  mediately 
in  the  other  case,  so  that  the  estate  may  be 
taken  by  these  heirs  by  descent ;  and  they  limit 
the  measure  of  the  estate  he  is  to  take. 

When  the  words,  Aei>5,  &c.  operate  only  to 
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expluid  an  estate  in  the  ancestor,  so  as  to  adroit 
die  designate  heirs  into  its  extent,  and  entitle 
them  to  take  derivatively  through  or  froni  him 
as  the  root  of  succession,  or  person  in  whom  the 
estate  is  considered  as  commencing^  in  pcnnt  of 
title,  they  are  properly  words  of  limitation ;  but 
when  they  operate  only  to  give  the  estate  im- 
ported by  them  to  die  heirs  described  origin 
natty  J  and  as  the  persons  in  whom  that  estate  is  to 
commence,  in  point  of  title,  and  not  derivatively 
from  or  through  the  ancestor^  they  are  properly 
words  of  purchase. 

Lord  Coke  very  appositely  refers  the  word 
purchase  to  the  express  objects  of  the  gift,  viz. 
heirs ;  and  when  such  heirs  originally  acquire 
the  estate  by  those  words,  he  styles  them  words 
of  purchase,  otherwise  not. 

In  general,  words  of  purchase  are  those  by 
which,  taken  absolutely,  without  reference  to 
or  connexion  with  any  other  words,  the  estate 
first  attaches,  or  is  considered  as  commencing, 
in  point  of  title,  in  the  person  described  by 
them ;  whilst  words  of  limitation  operate  by 
reference  to  or  in  connection  z^h  other  words^ 
and  extend  Or  modify  the  estate  givisn  by  such 
other  words.  This  (n)  is  evidently  the  line  of  dis- 
tinction adopteil  by  Lord  CoAre,  and  which  per- 
vades the  terms  of  the  rule  in  question,  and  is, 
in  fact,  admitted  by  all  who  do  not  deny  that  the 
word  heirs,  in  the  common  limitation  to  a  man 
and  his  heirs  for  ever,  is  a  word  of  limitation. 

But  it  is  to  be  remarked,  that  when  a  gift  to 

(n)  Fetime,  77. 
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the  heiari  males  of  the  body^  &c.  operate  as  words 
of  purchase  :  that  is,  when  they  do  hot  give  to 
the  ancestor  the  interest  they  import,  but  are  to 
vest  the  interest  in  the  person  answeting  the  de- 
scriptwn  of  such  special  heirs,  they  appear  to 
have  an  equivocal  or  mixed  effect.  Though  they 
give  the  estate  to  the  special  heir  originally^  and 
Bot  through  or  fnmi  his  ancestor,  yet  the  estate 
which  he  takes  under  this  gift,  has  such  refe- 
rence to  the  ancestor^  as  to  pursue  the  saipe 
course  of  succession,  in  the  same  extent  of 
duration  or  contihuaitce,  through  the  saine  per- 
sons, as  if  it  Iwtd  attached  in  and  descended 
from  the  ancestor  (o). 

As  this  rule  is  of  great  importance  to  the 
profesdon,  and  intimately  connected  with  those 
chapters  of  this  work,  which  treat  of  estates  in 
fee  and  fee-tail,  and  disclose  viarious  instances 
in  which  a  person  shall  have  an  estate  of  in- 
heritance or  mere  estate  of  freehold,  a  succinct 
view  of  the  rule  will  be  introduced  in  a  chapter 
to  follow  the  one  on  Freeholds*  This  new  chap- 
ter should  be  read  after  a  perusal  of  the  chapters 
on  Fee  Simple,  Estate  Tail,  and  for  Life, 

Limitations  are  oi  several  sorts : 

1.  As  to  the  terms  on  which  tbey  are' to 
give  the  ngfat  of  enjoyment ;  they  are, 
1*  Absolute, 
%.  Conditional. 

(o)  1  Inst.  t4,  MMde^tSUt  ctae ;  SotOhear.  SkmiU,  i  Mod. 
226;  3  Modi  211;  WUkir.  Pdmir,  5Bnrr.26i5. 
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2.  As  to  the  terms  on  which  the  estate  is  la 
be  held ;  they  are, 

1.  Direct, 

2.  Collateral. 

An  absolute  limitation  names  a  day,  a  time, 
or  an  event,  for  the  commencement  of  the  estate, 
which  will  certainly  happen. 

A  conditional  limitation,  or,  as  it  is  other- 
wise denominated,  a  limitation  upon  condi* 
tion  ('p)f  renders  it  necessary  that  some  act 
should  be  done,  or  that  wmc  events  which  will  rwt 
certainly  happen^  should  take  place  before  a  right 
to  present  or  future  enjoyment  can  arise. 

Contingent  remainders,  and  estates  which 
have  their  operation  by  resulting  or  springing 
use,  or  by  executory  devise,  and  which  are  to 
commence  on  an  event j  are  all  raised  by  con* 
ditional  limitations.  In  short,  every  limitation 
which  is  to  vest  an  interest  on  condition,  or  rather 
a  contingency,  (for  that  is  the  correct  phrase,) 
in  other  words,  an  event  which  may  or  may  not 
happen,  is  a  conditional  limitation /"^r^ .  And 
whether  a  limitation  of  this  sort  is  to  give  an 
interest  to  commence  on  and  immediately  after 
the  regular  and  proper  determination  of  a  pre- 
ceding estate,  so  as  to  fall  within  the  descrip- 
tion of  a  remainder ;  or  independently  of  and 
in  derogation,  and  to  the  exclusion  of  a  prer 
ceding  estate,   it  is  properly  denominated  a 

(p)  Fearne,  14, 15;  Dougl.  Rep.  717. 
Cq)  Vttne,  11.  14.  iS;  DoogL  Rep.  727. 
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conditional   limitation,     or  a  limitation  on  a 
contingency. 

In  practice,  those  limitations  which  are  to 
give  an  estate,  to  take  effect  in  abridgment  and 
exclusion  of  another  estate,  are  more  generally 
distinguished  by  this  term ;  and  those  limita- 
tions which  give  contingent  remainders,  are  dis* 
tinguished  by  the  appellation  of  limitations  upon 
cmtingena/. 

Sometimes  mention  is  made  of  estates  as 
limited  on  conditions  precedent ;  and  at  other 
times  of  estates  limited  on  conditions  subsequent. 
This  is  not  a  very  accurate  mode  of  distinguish- 
ing the  nature  or  operation  of  the  gift.  Con- 
ditions precedent  are  properly  denominated  limi- 
tations, and  relate  to  the  commencement  or 
vesting  of  the  estate,  as  to  ^^  and  his  heirs  if 
he  shall  go  to  Rome.  Conditions  subsequent 
are  ttiose  conditions  which  are  to  defeat  the 
estate ;  as  that  the  estate  of  A  shall  be  void  if 
he  should  not  go  to  Rome  within  a  limited  time. 
One  term  relates  to  the  perfection  or  completion 
of  the  estate,  while  the  other  relates  to  the 
defeasance  of  the  estate. 

Thus,  a  contingent  remainder  is  an  interest  to 
commence  on  a  condition  precedent ;  it  is  a  con- 
ditional limitation  ;  and  an  estate  to  be  defeated 
by  a  condition,  is  a  condition  subsequent. 

And  it  depends  on  the  intention  whether 
words  shall  be  construed  as  creating  a  condition 
precedent  or  condition  subsequent  (r). 

(t)  1 R,  A.  415.  1. 45 ;  Peffion  t.  JSwy,  a  P.  W.  €a6. 
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A  direct  limitation  marks  the  duration  of 
estate  by  the  life  of  a  person ;  by  the  jcontinuance 
of  heirs ;  by  a  space  of  precise  and  measured 
time ;  making  the  death  of  the  person  in  the 
first  example ;  the  continuance  of  heirs  in  the 
second  example ;  and  the  length  of  the  given 
space  in  the  third  example,  the  boundary  of  the 
estate  or  the  period  of  duration. 

A  collateral  limitation,  at  the  same  time  tlmt 
it  gives  an  interest  which  may  have  continuance 
for  one  of  the  times,  in  a  direct  limitation,  may, 
on  some  event  wjnich  it  describes,  put  an  end 
to  the  right  of  enjoyment  during  the  continuance 
of  that  time- 

Thus,  a  limitation  to  a  man  and  his  heirs^ 
tenants  of  the  manor  of  Dale ;  or  to  a  woman 
during  widowhood,  or  to  C  till  the  return  of 
himself  or  of  B  from  Rome,  or  to  D  for  twenty- 
one  years  if  A  should  live  so  longy  mark^ 
some  event  for  the  determination  of  the  estate, 
which  is  collateral  to  the  time  of  its  continuance, 
so  far  as  that  time  depends  on  the  clause  of 
direct  limitation,  and  the  construction  of  law  on 
the  extent  of  the  words  of  limitation ;  and  it 
is  said  to  be  a  collateral  limitation.  The  cir- 
cumstance that  A  and  his  heirs  shall  be  tenants 
of  the  manor  of  Dale,  is  collateral  to  the  con- 
tinuance which  the  estate  would  have  under  the 
limitation  to  him  and  his  heirs  ;  for  A  may  be 
alive,  and  may  have  heirs,  without  continuing 
the  tenancy  of  the  manor  of  Dale;  so  after 
his  death  there  may  be  a  continuance  of  heirs, 
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although  there  be  a  cessation  of  the  tenancy  of 
this  malior. 

Also,  a  woman  may  live,  though  she  does 
not  continue  a  widow ;  and  the  event  of  the  re- 
turn of  jB  from  Rome  will  not .  affect  the  con*^ 
tinuance  of  her  own  or  of  Cs  life ;  and  though 
A  should  die,  his  death  will  neither  lengthen  or 
protract  the  space  of  time  in  twenty-one  years: 
but  as  each  of  these  estates  may  have  continuance 
to  the  end  of  one  time,  under  the  clause  of 
limitation,  so  far  as  it  is  direct ;  and  may  be^ 
determined  in  the  mean  time  by  some  circum- 
stance or  event  collateral  to  that  time,  by  reason 
of  the  superadded  clause  of  qualification,  these 
additional  clauses  give  to  the  estate  a  deter- 
minable quality,  and  a  denomination  ej^ressive 
of  this  quality. 

Under  limitations  of  estate,  subject  to  col- 
lateral determination  on  events  described  in 
that  branch  of  those  limitations  which  causes  the 
determinable  quality,  the  estates  will  determine 
as  soon  as  the  events  arise :  and  an  estate  once 
determined  ($)  by  a  collateral  Umitation,  cannot 
possibly  exist  at  any  subsequent  period.  Thus, 
if  a  grant  be  made  to  a  man  and  his  heirs, 
tenants  of  the  manor  of  Dale,  and  the  person 
to  whom  this  limitation  is  made  parts  with  the 
tenancy  for  any  time,  even  an  instant^  and  though 
he  afterwards  resumes  it,  the  estate  will  deter- 
mine, and  never  revive  to  be  enjoyed  under  the 
first  limitation. 

Howei'er,  according  to  the  opinioll  of  An— 

CO  -P^fe  ▼.  Needhwn,  Yelv.  150; 
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dersan  and  Rhodes^  there  is  a  difference  between 
an  interruption  of  the  time  by  the  act  of  the 
party ^  and  by  the  act  of  God.  Though,  under 
a  limitation  to  a  man  and  his  heirs,  tenants  of 
the  manor  of  Dale,  the  estate  does,  by  a  change 
of  the  tenancy,  determine,  never  to  revive; 
yet,  under  a  limitation  to  a  man  and  his  heirs, 
as  long  as  ^  jB  shall  have  isstie  of  his  body  (t)^ 
the  birth  of  a  child  after  the  death  of  a  parent 
will  have  relation  to  the  death  of  the  parent, 
and  in  consideration  of  law,  the  estate  will  have 
had  continuance  in  the  mean  time. 

And  this  distinction  is  perfectly  consistent 
with  the  general  rule  now  established,  that  a 
child  en  ventre  sa  mere  (mother's  womb)  is  to 
be  considered  as  in  e;^istence  (u)y  for  every 
purpose  connected  with  the  benefit  of  the  child. 

In  this  place^  however,  it  may  be  observed, 
that  though  it  is  a  general  rule  that  an  estate 
cannot  cease  at  one  time  and  be  in  existence  at 
another  time,  yet  an  estate  may  cease  as  to  one 
person  and  continue  as  to  another  person  (x).  For 
example,  a  term,  depending  partly  on  an  estate 
tailj  and  pardy  on  the  reversion  or  remainder 
infeCf  may  be  defeated  as  to  the  issu€  in  tail, 
and  continue  in  force  as  against  those  in  re- 
mainder or  reversion.  So  if  A  be  tenant  for 
lifcj  remainder  to  B  for  lifcj  remainder  to  A 
infee^  and  A  lease  for  years,  the  term  will  cease 

ftj  1  Leon.  74. 

fuj  See  BuUer's  Observ.  2  H.  Black* ;  Doe  t.  Clark,  ,199* 
CxJ  See  Buker  v.  WHtis,  Cro.  Car.  476 ;  Beaumont'^  case^ 
9  Rep.  138. 
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on  the  death  of  A  as  against  Bj  though  it  will 
continue  in  force  as  against  the  heirs  and  assigns 
of  A.  But  if,  under  similar  circumstances,  the 
fee  is  granledy  then  the  grantee  has,  till  union 
and  merger,  two  estates^  one  for  the  life  of  A, 
the  other  in  fee,  with  an  interposed  estate  in  B 
for  his  life. 

Also,  under  the  learning  of  executory  devises 

andof  uses,  estates  may  be  suspended,  revived, 

postponed,   accelerated,    and    undergo   many 

other  changes  not  allowed  by  the  rules  of  the 

common  law. 

On  all  limitations,  whether  they  pass  an 
estate  of  a  freehold  or  of  chattel  real  quality, 
it  is  observable  that  the  estates  they  convey ' 
will  actually  expire,  and,  as  a  consequence,  de- 
termine, as  soon  as  the  event,  which  is  a  boundary 
to  the  limits  of  these  estates,  shall  arrive. 

A  condition  has  its  effect,  in  defeatiAg  the 
estate  to  which  it  is  annexed,  before  the  end  of 
that  period  to  which  the  estate  is  extended  by 
the  limitation  fy). 

Between  a  limitation  and  a  condition  there  is 
this  important  difference : 

A  limitation  marks  the  utmost  time  of  con- 
tinuance ;  a  condition  marks  some  event,  which, 
if  it  take  place  in  the  course  of  that  time,  will 
defeat  the  estate  (z). 

Thus  A  demises  land  to  B  for  twenty  years : 

(y)  4  Reeves,  510;  Shep.  Touch.  114 ;  s  Bl.  Com.  154. 
(z)  Shep.  Touch.  118;  W.  Jones,  58;   Co.  litt.  914  b; 
Cro.  £112.  36P. 
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the  estate  may  continue  to  the  end  of  that 
period,  and  that  period  may  be  fully  completed 
under  the  lease.  The  space  of  twenty  years  is 
the  period  for  which  the  right  of  enjoyment  is 
to  continue,  and  the  words  fixing  this  time  of 
continuance  are  called  the  limitation,  from  their 
ascertaining  the  boundary  of  the  estate.  Sup* 
pode_  a  clause  to  be  added,  providing,  that  if 
some  act  be  done,  or  omitted,  by  eitbsr  of  the 
parties,  or  any  other  person,  in  the  mean  time, 
then  the  term  of  twenty  years  shall  cease  and 
be  void ;  this  is  a  clause  of  condition^  and  on 
the  ri9e  of  the  event  on  which  the;,  term  is  to 
cease,  or  be  avoided,  and  a  pursuit  of  title  by 
entr^^  or,  if  no  entry  caii  be  made,  by  claim, 
the  condition  will  defeat  the  estate  of  the  per* 
son  to  whom  the  limitation  is  made,  and  of  all 
persons  claiming  under  him^  notwithstanding  the 
period  to  which  the  estate  is  extended  in  its 
limitation  is  not  yet  arrived.  The  necessity 
of  actual  entry  is  now  superseded  by  the  mode 
in  which  ejectments  are  brought  to  trial  by 
a  eonfession  of  lease,  entry,  and  ouster.  On 
the  other  hand,  an  estate  ceases,  ipso  facto^ 
when  it  has  completed  the  measure  of  its  con- 
tinuance, whetbef  marked  by  a  direct  or  col^- 
lateral  limitation.  No  entry  or  claim  is  or  ever 
was  requisite.  The  former  owner,  if  he  con- 
tinue the  possession,  is  merely  a  tenant  by 
sufferance,  or  occupier;  the  seisin,  in  law  at 
least,  is  in  the  person  who  has  the  estate.  Per- 
haps he  has  even  a  seisin  in  fact,  by  the  con^ 
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tinuance  6f  the  possession  of  his  tenant^  espe* 
cially  if  the  tenant  had  only  a  particular  estate. 
To  gain  an  adverse  seisin  against  the  rightful 
owner  there  must  be  an  intrusion  by  a  stranger, 
or.  some  act  on  the  part  of  the  former  owner 
continuing  the  possession,  to  claim  the  fee, 
in  opposition  to,  and  in  denial  of  the  title  of 
the  rightful  owner  (aa). 

The  properties,  the  nature,  and  the  effects  of 
a  limitation  and  condHicn  are  so  very  different, 
that  when  a  condition  is  annexed  to  an  estate, 
with  a  view  to  defeat  the  estate  in  the  event 
which  is  the  boundary  to  the  time  of  con- 
tinuance, the  condition  will  be  rejected,  on  the 
ground  that  it  is  repugnant  and  inconsistent  (a). 

For  as  it  was  very  justly  observed  by  Lord 
Chief  Justice  Hobart^  in  the  case  of  StuJcehf 
V.  Butler  (bjj  "  A  condition  annexed  to  an 
estate  is  a  divided  clause  from  the  grant,  and 
therefore  cannot  frustrate  the  grant  precedent ; 
neither  in  any  thing  expressed,  or  in  any  thing 
implied,  which  is  of  its  nature  incident  to,  and 
inseparable  from  the  thing  granted/'  This 
observation  is  in  its  general  tendency  appli- 
cable to  the  point  last  advanced.  In  short,  as 
fer  as  a  condition  is  repugnant  to  the  grant, 
the  condition  will  be  rejected,  on  the  ground  of 
inconsistency.  You  cannot  defeat  an  estate 
already  at  an  end  by  its  limitation.     The  con- 

CaaX  D<H  V.  PerkmSf  3  M.  &  S,  371.        faj  1  Inst.  324  b, 
CiJ  Hob.  170. 


48  Ot   COLLATERAL 

dition    is  inapplicable    to    an   estate   already 
determined. 

Again,  an  estate  of  freehold  limited,  subject 
to  a  cofidition  which ,  is  to  defeat  the  same 
estate,  and  by  express  words  to  make  the  estate 
voidy  will  continue  till  entry  or  claim  by  the 
person  entitled  to  the  possession,  notwith- 
standing the  condition  shall  not  be  per- 
formed (c). 

The  law  on  leases  for  years  was  formerly 
considered  to  be  different.  These  leases  are 
considered  as  contracts,  and  when  it  is  stipu- 
lated they  shall  be  void,  unless  some  particular 
act  shall  be  done,  or  event  take  place,  the 
estate  was  deemed  to  cease  immediately  after 
the  condition  shall  be  broken  (d) .  But  this  dis- 
tinction seems  to  have  been  overruled  by  a 
recent  decision. 

And  it  is  also  observable,  that  an  estate  of 
freehold,  arising  under  a  conveyance  to  uses, 
may  by  a  proviso,  introducing  a  springing  or 
sbiftinguse,  be  determined  without  actual  entry ; 
for  in  this  respect  the  proviso  partakes  of  the 
nature  of  a  limitation  rather  than  of  a  con- 
dition (e). 

A  condition  and  a  collateral  limitation  are, 
apparently,  of  the  same  nature. 

{cj  Mannings  cut,  B  Rep.  gs;  lo  Rep.  43$  6  Rep.  6a, 
the  same  obseiradon  applied  to  a  bargain  and  falci  and  Com* 
Dig.  Uses,  1. 4. 

CdJ  I  Inst.  314  b. 

(ej  Driver  and  Edgar,  Cowp.  379 ;  GuBivet  r.  Atkh/f  4  Burr. 
^9^9 ;  Page  T.  Hajpoard,  2  Salk.  570* 
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In  reality  they  are  different. 

However  near  the  resemblance  they  bear  to 
one  another  muy  be,  the  operation  of  one 
may  easily  be  distinguished  from  the  operation 
of  the  other.  The  collateral  limitation  marks- 
the  bounds  or  compass  of  the  estate,  and  the 
time  of  its  continuance.  The  condition  has  its 
operation  in  defeating  the  estate  before  it  attains 
the  boundary,  or  has  completed  the  space  of 
time  described  by  the  limitation  ;  and  while  an 
estate  of  freehold,  subject  to  a  condition,  cannot, 
under  the  condition,  be  defeated  without  an 
entry  or  claim,  an  entry  or  claim  is  not  neces- 
sary, in  any  case,  to  restore  the  po^ession  on 
the  event  which  determines  the  estate  in  point 
of  limitation* 

It  is  the  well  known  property  of  a  condition, 
to  defeat  the  estate  before  the  completion  of  the 
period  to  which  the  estate  may  continue  under 
the  limitation  (fj .  A  grant  to  A  and  his  heirs, 
**  provided  if  he  shall  not  pay  20/.  on  a  certain 
day,  or  on  a  certain  event,  that  then  the  estate 
shall  be  void,*'  gives  an  estate  subject  to  a  cour 
dition :  so  also  does  a  lease  for  twenty-one  or 
any  number  of  years,  provided  if  jB  shall  die 
in  any  event  which  may  happen  in  the  course 
of  that  time,  that  then  the  term  shall  cease. 

On  the  contrary,  a  grant  to  a  man  and  his 
heirs  till  another  person  shall  have  paid  him 
20/.,  or  to  a  man  for  twenty-one  years,  if  JB 
should,  live  so  long,  does  not  give  an  estate  on 

■ 

(fJ  ^oy  and  Hinde^  Cro.  Jac.  360.    ^ 
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conditipn  (g}.  The  wbrds  sdutiding  cttndition- 
ally,  form  part  of  the  imitation ;  and  the  limi- 
tation passes,  in  technical  propriety,  an  estate 
with  a  collateral  limitation,  or  an  estate  sal)jbct 
to  a  collateral  determination. 

It  may  also  be  noticed,  that  wh^ere  a  t^AlEt- 
TicuLAR  estate  is  created  by  wixl,  and  a 
qualification  in  ike  nature  of  a  condition  is  an- 
nexed to  the  disposition  of  that  estate,  and 
another  estate  is  limited  by  the  same  will,  after 
the  estate  to  which  the  condition  is  annexed, 
the  condition  is  not  distinct  from  the  limita- 
tion (h) ;  it  forms  part  of  the  limitation^  and 
circumscribes  the  continuance  and  eJctent  of 
that  estate  to  which  the  qualification  is  an- 
nexed. 

A  limitation  to  give  effect  to  a .  remainder, 
by  a  conveyance  at  common  law,  and  limited 
according  to  the  rules  of  that  law,  on  an  event 
"marked  in  a  condition  to  defeat  the  preceding 
estate,  is  void  (i) .  Allow  it  to  have  effect,  and 
it  would  defeat  the  preceding  estate ;  and,  in 
its  tendency,  the  estate  in  remainder  itself, 
supposing  that  remainder  to  be  originally  well 
limited  (k)  •     For  it  is  a  rule  of  law,  that  every 


CgJ  Dyer,  300  a. 

(h )  Feame,  507 ;  4  Burr.  1949 ;  Ptfrier  hnd  Fry,  2  her.  21 ; 
Page  and  Hat^toard^  3  Salk.  570. 

Ci)  Cogan  and  Cogan,  Cro.  Eliz.  360 ;  9  Leon.  16 ;  Plow. 
Com.  34  b.  29  b. ;  Doct  and  Stud.  lib.  s.  c.  31. ;  Perk.  ^831  ; 
1  Inst.  314.  377,  378;  J<met,  58;  Say«r  r.  Hanfy^  Cio.  Elis- 
414;  Feame,  390. 

(kj  Feame,  391. 


TO    CONDITIONS.  51 

remaiader  miist  be  linuted  so  as  to  wait  for  ibig 
detenmnstioa  of  tiie  p^titicular  estate>  before  it 
caoEi  take  efiect  in  possession ;  and  ^4i:cept  Ifi 
particular  cases^  to  avoid  the  particular  estate 
18  to  avoid  the  remainder  limited,  expectant  q^i 
that  estate  f"/^. 

Again,  no  remainder  may  take  efiect  to  the 
prejudice,  or  in  exclusion  of,  the  preoediog  es- 
ta/te  (U) .  These  rules  flow  of  necessity  from  the 
definition  ^^  of  a  remainder;  and  it  follows, 
as  the  consequence  of  a  maxim  of  the  <:ommon 
law,  t^at  no  one  shall  take  advantage  of  a 
condition,  besides  the  person  by  whom  the 
estate  is  granted,^^  or  privies  in  representa- 
tion ;  as  heirs,  in  case  of  lands  of  inheritance ; 
or  executors,  in  case  of  estates  of  a  chattel 
quality.  But  by  the  statute  of  32  H.  VIIL 
c.  34.  assignees  of  the  reversion  may  take  ad- 
vantage of  conditions  annexed  to  poirticular 
estates. 

In  those  cases  which  involve  the  circum- 
stances  of  a  particular  esrtate  on  a  condition 
and  a  remainder,  so  far  as  they  are  tlie  objects 
of  the  present  remarks,  the  question  always  is, 
whether  the  remainder  is  to  commence  op  the 
event y  expressed  in  the  condition  annexed  to  the 
|>articnlar  estate,  or  mthout  any  reference  to  or 
dependence  tm  that  event. 

Between  a  limitaticm  of  the    estate  in   re- 

(L)  1  last.  figB^ 

(UJ  thrt/ JPortirfgton's  c^se,  9  R^p.  36. 
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mainder,  and  a  condition  to  defeat  the  preceding 
estate,  there  is,  in  point  of  law,  a  manifest 
repugnance.  The  limitation  and  the  condition 
are  so  inconsistent  with  each  other,  that  bc^ 
cannot  liave  effect.  Either  the  condition  to 
the  preceding  estate,  or  the  limitation  of  the 
remainder,  must  be  deemed  void,  and  rejected. 

Whether  one  or  the  other  shall  be  rejected, 
must  depend  on  the  circumstances  which  raise 
the ,  inconsistency ;  considering  that  efiect  is 
to  be  allowed ,  to  the  intention  of  the  parties, 
as  far  as^  the  intention  is  consistent  with  the 
rules  of  law. 

When  the  remainder  is  limited  to  commence 
on  that  event  which  is  to  give  operation  to  the 
eondition  annexed  to  the  preceding  estate,  and 
to  defeat  that  estate,  the  limitation  of  the  re-- 
mainder  mil  be  void.    - 

Were  the  condition  to  operate  in  defeasance 
and  avoidance  of  the  preceding  estate,  the  li* 
mitation  of  the  remaindei"  would  be  incapable  of 
eifect ;  for  the  efiect  of  an  entry  or  claim  by  a 
grantor  or  his  heirs,  for  the  non-performance  of 
a  condition,  is  to  reduce  the  estate  to  the  mme 
pligtf  and  to  be  held  on  the  same  terms^  as 
if  the .  estate  to  which  the  condition  was  an- 
nexed bad  not  been  limited,  and  consequently 
to  be  held  discharged  from  the  remainder. 

And  under  a  maxim,  already  stated,  of  the 
common  law,  the  person  to  whom  the  remainder 
is  limited,  could  not  ent«r  or  become  entitled, 
in  consequence  of  a  breach  of  the  condition. 
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-  When  the  remainder  is  limited  to  comnieace 
on  the  regular  and  proper  determinqtian  of  91 
preceding  estate,  to  ivhich  a  condition  is  an- 
nexed, there  is  not  any  inconsistency  in  tha 
limitation  of  the  remainder;  for  the  remainder 
is  to  commence  ofi/jf  on  the  determination  of 
the  particular  estate,  and  to  operate  at  a  time 
vrhen  it  may  have  efect^  ^nd  when  it  ought  to 
take  place. 

In  this  instance  the  inconsistency  arises  from^ 
annexing  a  condition  to  the  preceding  estate, 
not  from  limiting  a  remainder  to  commence  m- 
deipendently  of  the  conditwi*  The  grantor  has, 
by  the  limitation  of  the  remainder,  put  it  out 
of  his  power  to  reduce  the  preccdh^g  estate  by 
his  entry  or  claim.  To  allow  him  to  enter  or 
claim  under  the  condition,  would  enable  him  to 
defeat .  the  remainder,  and  derogate  from  his 
own  grant* 

The  condition  either  must  be  rejected  or  the 
remainder  will  be  void ;  and  as  the  remainder 
may  be  deemed  good,  in  case  the  condition 
be  Toid,  the  remainder  will  be  supported^  and 
the  condition  rejected  (in). 

It  must  also  be  noticed,  that  when  an  estate 
is  linuted  in  remainder  of  a  preceding  estate, 
which  is  subject  to  a  condition,  the  limitation 
of  the  remainder  will  discharge  the  condition^ 
and  the  preceding  estate  will  be  absolute ;  pro- 
vided the   remainder  be  to  take  efiect  inde^ 

-  Cm>  BoUer't  fMiae,  371 ;  Dr.  BtOft  caa^  40  Bep.  41  k 
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pendmtly  of  the  event  m  which  the  cmdkiofl  is 
t<i  operate. 
^  But  though  a  reiniiincler,  to  take  effect  on  the 
;  Arent  expressed  in  a  condition,  which  is  to 
I  defeat  a  prior  estate,  be  void,  when  it  is  in- 
Xi_  serted  in  a  conteyance  at  the  common  lavjr, 
*  ^  it  Trill  be  good  in  limitations  of  use  under 
conveyaiices  to  uses,  and  also  in  gifts  by  wUl. 
And  even  at  the  common  law  a  remainder  may 
he  limited  to  commence  oil  the  event  which  is  to 
deterriiine  the  preceding  estfefcte,as  in  the  instance 
of  a  gift  to  A  till  his  return  from  Rome,  and 
from  And  after  his  return,  to  B  (n)  ;  and  also 
of  h  gift  to  A  and  hii  heirs  males  of  his  body, 
until  an  act  done,  and  Sifter  the  act  done^  to 
another  in  fee  (oj.  It  is  true,  that  in  both  th<)i^ 
instances  the  limitations  wene  in  convfeyan^e 
to  uses ;  but  there  is  not  any  reason  to  doubt 
of  the  like  limitations  being  perfectly  good  if 
found  in  a  (iortimon  law  conveyance,  Tthe 
event  is  part  of  the  lAeasUrd  of  the  estate  or 
duration  of  ownership,  and  not  of  a  condi* 
tion.  The  event  is  to  deteiinine  the  estate  by 
limitation,  and  not  to  defeat  it  by  condition. 
The  f)articular  estate  ttmst  have  filled  the  m^* 
sure  of  duration,  before  the  remainder  can  confer 
a  right  to  the  possession. 

So  that  on  Artofi  BXkd  Hare,  and  tlie  other 
cases  of  that  clash,  it  is  observable  thtit  tJie 

(nj  3  Rep.  20  a. 

(0)  ArtoH  tod  Hare,  Pojpii.  97* 
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particular  estate  is  not  determuaed  by  the  ^e- 
m^ader,  but  by  the  limitation  which  created 
the  particular  estate ;  and  though  the  remainder 
takes  effect  on  the  event  which  determines  the 
particular  estate,  it  dpes  not  take  effect  in 
derogation  or  abridgment  of  that  estate.  In- 
deed, the  material  point  is,  that  a  remainder,  to 
take  effect  on  an  event  expressed  in  a  condition, 
which  is  to  defeat  an  estate,  would,  if  albwed 
to  operate,  take  effect  in  derogation  and 
abridgment  of  the  estate  to  be  so  defeated. 

And,  ^s  applicable  to  the  learning  of  estates 
to  be  defeated  by  springing  use,  &c.  it  may 
be  remarked,  that  if  an  estate  previously  li- 
mited is  to  be  defeated  on  an  event,  it  trill 
pot,  at  least  in  some  cases,  be  defeated  in  that 
event,  though  it  should  happen,  unless  the 
pef^on  who  is  to  take  under  the  limitation  over, 
should  be  capable  of  claiming  under  that 
limitation. 

The  case  of  Fynemore  v.  Crockford  (p)j  af- 
fords an  example  of  thi3  description. 

From  these  observations,  it  may  be  deduced, 
that  if  an  estate  be  limited  to  a  roan  and  his 
heirs  until  A  shall  attain  the  age  of  twenty-one, 
the  estate  will  necessarily  determine  if  ^should 
dip  under  that  age.  But  possibly  it  may  be 
contended,  that  if  an  estate  should  be  devised 
to  or  limited  to  the  use  of  ^  and  his  heirs,  pro- 
vided that  if  A  should  die  under  twenty-onet 


{'pj  4  8ider£  130.  151. 
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the  lands  should  remain  to  J3  and  his  heirs,  the 
estate  of  ^  would  not  be  defeated,  although  he 
should  die  under  the  age  of  twenty-one  years, 
unless  B  should  be  capable  of  claiming ;  and 
therefore  the  estate  of  A  would  become  absolute 
by  the  death'  of  B,  before  the  publication  of  the 
will  or  the  date  of  the  conveyance  to  uses. 

In  the  former  instance,  the  words  until,  &c. 
are  clearly  part  of  the  limitation,  and  circum- 
scribe the  continuance  of  the  estate ;  in  the 
latter  instance,  they  are  words  of  conditional 
limitation  to  defeat  the  estate,  and  it  may  be 
urged  that  they  stand  on  the  ground  of  a  con- 
dition become  impossible. 

"This  doctrine,  however,  is  very  questionable, 
since  the  sounder  course,  and  it  should  seem 
Ahe  practice,  is  to  consider  every  limitation 
over  as  a  qtiasi  remainder j  and  abridging  the 
measure  of  the  former  estate,  by  giving  it  a 
determinable  quality  for  the  benefit^  of  the 
heir,  by  way  of  lapse,  as  well  as  the  person 
who  was  intended  to  take  under  the  limitation 
over. 

Indeed,  from  Goodright  v.  Searle  (p)^  Good- 
title  V.  White  (qj^  Doe  v.  Vincent  (rjy  to  be 
examined  in  the  chapter  on  Fees,  it  should  seem 
that  a,  limitation  over,  after  a  fee  determinable 
by  executory  devise,  is  a  quasi  remainder^  and 
induces  similar  consequences.  Unfortunately, 
however,  the  analogy  is  weakened  if  not  de-^ 

CpJ  3  Wile.  31.  fqj '  2  New  Rep.  383. 

(r)  15  East,  174. 
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stroyed  by  the  decision  (^)^  which  overrules 
Scott  V.  Scott  (t),  and  treats  the  estate  of  a 
devisee  (being  the  heir)  of  a  fee  determinable 
by  executory  devise,  as  the  old  estate  vesting 
in  him  by  descent,  and  not  as  a  new  estate  ac- 
quired by  purchase.  The  case  of  Doe  v.  Timms^ 
or  rather  its  principle,  will,  in  all  probability, 
become  the  subject  of  further  discussion. 

Provisoejs,  in  the  nature  of  conditions,  in- 
serted in  conveyances  to  uses,  or  in  bargains 
and  sales,  for  determining  or  defeating  the  uses 
previously  limTted,  belong  to  the  learning  on 
nses(u). 

Estates  by  shifting  use  generally  owe  their 
effect  to  provisoes  of  this  sort;  and  these 
provisoes  partake,  at  the  same  time,  of  the 
nature  of  a  limitation  and  of  a  condition.  And 
interests  in  land,  arising  by  executory  devise, 
-owe  their  operation  to  provisoes  which  are  the 
same  in  form  or  in  effect,  and  in  general  are 
denominated  executory  devises. 

Limitations  of  shifting  use,  and  executory 
devises  are,  in  effect,  as  to  the  persons  whose 
estate  they  defeat,  of  the  nature  of  conditions  ; 
and  as  to  the  persons  in  whose  favour  they  are 
made,  of  the  nature  of  limitations.  In  truth, 
they  bear  some  resemblance  to  one  and»the 
other,  and  are  different  from  both  (x) . 

(s)  Doe  V.  TindnSy  i  Barn.  &  Alders.  531. 
(t)  Amb.  383. 

(u)  1  Inst.  337  a;  Show.  P.  C%i  137 ;  Sand,  on  Uses,  186 ; 
J  TV.  Atk.  591 ;  Fry  and  Porter^  3  Lev.  ai. 
(x)  1  Collect.  Jur.  425;  Cora.  Dig.  Uses,  L.  4. 
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For, 
Firsts  Limitationa  must  give  ^states  in  succes- 

^  sive  order ;  an4 

Secondly^  Conditions  iqust  defeat  the  estate,  in 
^Eivour  of  the  person  by  whom  tite 
ponveyapce  is  made;  or  hi^  heirs, 
when  the  est£^te  is  pf  inheritsmce ;  and 
his  ejfecutarsy  when  it  is  of  a  chattel 
quality. 
Thirdly  f  Estates  of  freehold  are  determined  by 
clauses  of  shifting  or  springing  use, 

;  and    executory   devise,    without    any 

entry  (y) ;  and  a  limitation  by  a  pro- 
viso in  a  conveyance  to  uses,  or  in  a 
will,  may,  under  the  doctrine  of  shift- 
ing uses  or  executory  devises,  substi- 
tute one  estate  in  the  place  of  another, 
,  by  defeating  that  other  estate,  or  by 
p09tponing  it  (z)  ;  and  may  give  the 
estate  to  any  one,  without  distinction 
of  persons:  and  even  at  the  common 
law,  there  may  be  concurrent  Jiinita- 
tions,  one  to  take  place  in  c^se  the 
other  should  fail  of  effect  (a J  ;  but 
under  the  rules  of  the  common  law, 
with  the  exception  of  estates  to  be 
enlarged  on  condition,  a  limitation 
qannot  defeat  an  estate  once  vestied 
under  another  Uniitation  or  gift. 

Ci^)  Com.  Dig.UfleSy  L.4.  (zj  Fearne,  ^o.  390. 

(aj  Loddingian  and  Kime,  i  Salk^ds^;   Dq9  v*  BumsqUf 
6  T.  Rep.  30. 
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For  other  observations  on  this  pointy  re- 
^sreoce  must  be  made  to  Laddmgton  and  Kime^ 
and  other  cases  cited  in  the  progress  of  this 
Essay. 

And  the  same  gift  may  be  a  remainder  in 
one  event,  and  an  executory  devise  in  another 
event  (b)y  or,  in  reference  to  another  estate ;  as 
in  the  instance  of  a  gift  by  will  or  by  limitation 
of  use  to*^  for  Hfe^  and  after  his  death,  to  the 
first,  being  an  unborn,  son  of  Ay  in  fee ;  and  in 
case  there  should  not  be  any  such  son,  or  if 
such  son  should  be  bom,  and  die  under  twenty* 
one,  then  to  £;  the  gift  to  JB  is  an  alternate 
remainder,  in  reference  to  the  life  estate  of  ^, 
and  is  liable  to  destruction  while  it  remains  in 
dontingency.  The  moment  the  remainder  vests 
in  the  son  of  A^  the  gift  to  JB  becomes,  in  re* 
ference  to  this  son,  an  executory  devise  or 
springing  use,  and  will  be  incapable  of  destruc- 
tion by  A  J  or  by  his  son. 

A  point  common  to  all  limitations  of  re* 
mainders,  either  by  deed  or  will,  and  either 
by  the  rules  of  the  common  law,  or  under 
limitations  of  use,  is,  that  no  person,  or  class  of 
persons,  can  take  under  a  remainder,  unless  such 
person,  or  class  of  persons,  come  in  esse ;  or, 
being  in  esse^  shall  be  capable  of  taking  vested 
interests,  before  the  determination  of  the  prior 
particular  estates  by  which  the  remainder  is 
supported  (6) . 

fh)  Doe  y.  Bumsattf  6  T.  R.  30, 
(c)  Mogg  Y.  Mo^,  I  Mer.^4. 
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Uoder  this  nile^  contrasted  ^ith  the  rules 
which  prevail  with  reference  to  exeoitory  de- 
vises, a  will  or  a  deed  of  uses  may  present  the 
singular  result,  that  under  different  gifts  in  the 
same  will,  by  the  same  terms,  by  reason  of  the 
different  rules,  and  the  relative  situation  of  ^e 
remainders,  nine,  or  any  other  number  of  chii-^ 
dren,  may  take  under  one  gift;  six,  or  any 
other  number  of  children^  under  another  gift ; 
and  four,  or  anv  other  number  of  children, 
under  another  gift.  This  result  occurred  in 
the  case  of  Mogg  v.  Mogg  (d) . 

The  qualities  of  estates,  as  they  are  of  free*  • 
hold,  and  not  of  freehold,  essentially  mark  the 
time  of  continuance,   and    will   be    discussed 
at  large  in  a  separate  chapter  of  this  Treatise. 

A  general  estate  receives  that  name  from 
comprising  all  the  time  which  may  subsist  in 
any  subject  of  property,  and  from  conferring  a  ' 
right  of  succession  on  the. heirs  in  every  de* 
gree  and  in  every  line  (e)  ;  and  to  distinguish 
it  from 

A  qualified  estate^  which  confines  the  time  to 
heirs  of  a  particular  description;  and  also 
from 

A  particular  estate^  which  gives  only  a  por- 
tion of  the  time  of  a  general  estate. 

An  estate  in  fee  simple  is  a  general  estate ; 
an  estatfe^o  a  man  and  his  heirs^  on  the  part  of 
his  father^  is  a  qualified  estate ;  and  all  other 
estates,  except  determinable  fees,  as  they  are 

(d)  I  Mcr.  654.  C^J  Noy,  Ten.  69. 
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for  a  portion  of  time,  in  reference  to  time  gene- 
rally and  indefinitely,  are>  particular  estates. 

Every  particular  estate  is  necessarily  a  deter- 
minable one;  at  least  in  the  nature  of  things  it 
tFill  determine  when  it  has  completed  the  mea« 
rare  of  its  time;  and  particular  estates  may 
cease  by  efBuxion  of  time,  or  an  end  may  be 
put  to  them  by  merger,  surrender,  &q. 

Estates  have  generally  been  divided  into 
estates 

1.  Vested, 

2.  Contingent. 

And  from  the  writings  of  the  most  esteemed 
authors  ijt  may  be  collected,  that  they  were  of 
opinion,  that  the  terms .  vested  and  contingent 
embraced  all  the  variety  of  estates,  &c.  so  that 
every  estate,  more  accurately  every  interest, 
was  either  vested  or  contingent  (ee). 

The.  tenps.  vested  and  contingent  are  no 
doubt  applicable  to  the  circumstances  under 
which  estates  are,  on  the  one  hand,  to  confer  a 
right  of  present  or  future  enjoyment,  and,  on 
the  other  hand,  a  future  right  of  future  enjoy- 
ment. But  it  is  submitted,  that  these  terms 
are  not  sufficiently  extensive  to  distinguish  all 
the  classes  of  estates. 

On  a  minute  examination  of  the  subject  it 
will  be  found,  that  interests  necei^rily  require 
th<e  further  division  into  interests 
1.  Executed, 

3.  Executory, 
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Th^  differ^M  between  interests  sxecuted 
and  execatory,  t^ested  and  contingent,  aie : 

An  iediite  es^ecuted  is  when  there  19  a  present 
and  immediate  right  ofpnsent  or  future  eigfby- 
Tnent. 

In  tliis  s^se  the  term  s^plies  to  vested 
estates,  as  distinguished  fntoi  interests  in  tfiM- 
tingency. 

In  aamther  sense,  it  applies  to  the  time  of 
enjoyment ;  and  in  that  sense,  an  estate  is  SBiid 
to  be  executed^  when  it  confers  «.  present  right 
oi  present  enjoyment. 

Every  estate  which  is  ^ixetcuted,  necessarily 
•gives  a  veefted  interest.  Whether  the  estate  be 
^Kecirted  in  possession,  or  merely  in  interest, 
BBd  YiDt  in  possession,  will  depend  on  the  cir- 
<^amstances  of  its  conferring  a  right  of  present 
or  future  enjoyment. 

When  the  right  of  enjojonent  in  possesinon  is 
to  arise  at  a  future  period,  the  estate  is  executed 
only ;  that  is,  merely  vested,  in  point  of  inte^ 
rest :  and  when  the  right  of  immediate  enjoy- 
ment is  annexed  to  the  estate,  then  only  is  ihe 
estate  executed inpossemon. 

AnexeaUory  interest,  according  to  the  legal 
application  of  the  term,  may  be  vested  or  con- 
tingent, or  it  may  be  of  neither  description,  but, 
df  a  peculiar  nature,  e&  bxl  executory  mXete^'hy 
devise,  or  by  spHngimg  or  sfkifting  use,  to  <:om^ 
mence  at  a  time  or  on  an  evenft  \^hich  certainly 
will  happen,  or  a  term  -to  -commence  from  a 
future  time,  generally  cttMed'an  interesse  termini. 


Thus,  uH  contingent  mtdlnest*  are  eiecutory ; 
atad  €t  ^Sted  festite  miy  be'  executory,  te  fat  as 
relates  to  fht  pos^essioft^  at  the  same  time  that  it 
is  clearly  vested  in  point  oftrtttreH.  Again,  an 
interest  by  executory  devi*e,  shifting  use,  &c. 
#hile  it  continues  executory,  and  does  not 
depend  for  tefiect  on  a  contingent  event,  is 
iieithet  vested  nor  contingent.  l*he  interest 
which  it  passes  is  hot  present^  so  that  it  may  be 
granted^  and  therefore  the  estate  is  not  Dested. 
It  does  not  give  a  right  to  arise  on  a  con- 
tingency^ and  for  that  reason  it  is  not  con- 
tingent. 

Also,  an  interesse  termini^  not  depending  on  a 
contingency,  is  of  a  particular  descriptibn,  tso 
as  not  to  be  either  vested  or  contingent.  These 
intei^sts  arise  by  contract  for  the  possessionj 
*rnd  n6t  by  regnlaf  and  ordinary  limitation  of 
freehold  interests;  and  as  the  reason  by  which, 
interests  of  a  freehold  quality  were  regulated 
by  the  common  law  of  this  country,  does  not 
apply  to  interests  of  a  chattel  quality,  as  terms 
of  years ;  these  future  or  executory  intereste  are 
assigriable. 

An  interest  which  is  executory  may  give  a 
Jhed  or  contingent  interest. 

In  reference  to  the  possession,  an  interest  of 
this  sort  does,  from  its  peculiar  nature,  confer  a 
right  of  future  eryoyment. 

The  difference,  to  bring  it  to  a  point,  is,  that 
nil  extctitory  hittrests  are-  not  contingtnty  and  all 
contingent  interests  are  executory.    For  this  rea- 
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son  it  is  necessary  to  distinguish  between  those 
interests  which  are  executory  snd  not  contingent^ 
and  those  interests  which  are  contingent^  and 
necessarily  executory. 

.  An  interest  is  contingent  only  when  it  de- 
pends for  effect  on  an  event  wiiich  may  not 
happen,  or  may  not  happen  before  the  deter- 
mination of  the  estates  of  freehold  by  which  it 
is  preceded  and  supported  i  or  is  limited  to  a 
person  not  in  being,  or  not  ascertained,  or  to  a 
class  of  persons  not  ascertained  (f).  The 
executory  interests  which  have  been  noticed, 
are  not  of  either  description;  and  therefore, 
.  notwithstanding  they  are  executory,  they  are 
npt  contingent.  It  must  be  acknowledged, 
that  an  interest,  executory  in  point  of  interest^ 
does  not  give  any  immediate  rights  so  that  the 
owner  may  be  alleged  to  have  seisin  of  that 
estate ;  yet  it  does  not  always  and  necessarily 
depend  pn  an  event  which  is  uncertain,  whether 
an  interest  which  is  executory  shall  ever  con- 
fer a  fixed  right  of  enjoyment.  .  . 

A  devise  of  an  interest  of  freehold  quality,  to 
commence  at  a  future  day,  as  the  4th  of  next 
month,  or  on  an  event  which  certainly  will 
happen,  as  the  death  of  J3,  gives  an  executory 
interest,  in  other  words,  an  interest  which  i$ 
not  executed  immediately,  so  as  to  be  vested. 

Between  interests  there  clearly  is  a  distinction, 
under  which  they  may  be  considered  as  vested  or 
contingent,  executed  or  executory ;  for  an  interest 

C/J  1  Fearne,  i  lo  9. 
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Ivhich  is  executory  may  be  neither  vested  nor 
contingent,  and  yet  give  a  certain  and  fixed 
right  of  future  enjoyment.  Mr.  Feamey  indeed, 
(and  the  weight  impressed  by  the  authority  of 
his  name  is  sensibly  felt,)  ranks  future  uses,  and 
all  such  conditional  hmitations  and  other  future 
interests  as  are  not  referred  to  or  made  depen-* 
dent  on  a  period  or  event  which  is  uncertain, 
among  estates  vested  in  interest;  and  if  he  be 
right  in  this  position,  the  terms  vested  and  con-^ 
tingent  embrace  every  description  of  interest. 

With. thie  observations  which  have  been  sub- 
mitted to  the  reader,  he  must  judge  for  himself. 

A  vested  estate  gives  a  certain  and  fixed  right 
of  present  or  future  enjoyment;  that  is,  anr 
interest,  clothed  with  a  present  legal  and  existing 
light  of  ahenation.  For  by  a  veated  estate, 
in  application  to  'mterests  of  a  freehold  quality, 
is  to  be  understood  an  interest  clothed,  as  to 
legal  estates,  with  a  legal,  or,  as  to  equitable 
estates,  with  an  equitable  seisin,  which  enables 
the  persons  to  whom  the  interest  is  limited,  to 
exercise  the  right  of  present  or  future  enjoyment 
immediateli/y  in  point  of  estate. 

An  interest,  when  vested,  and  whether  it  en- 
title the  owner  to  the  possession  now  or  at  a 
future  period,  is  fixed,  and  present ;  so  that  the 
right  of  ownership  over  the  land,  or  other  sub^ 
ject  of  property,  to  the  extent  of  the  estate  or 
ownership,  may  be  aliened. 

An  estate  which  is  vested  is  directly  the 
contrary  of  an  interest  which  is  contiogent; 


•1 
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»  •  *  * 

^i\d  the  terms  vested  and  contiQgeiit,  as  used 
in  reference  to  the  certainty  that  gifts  entitlo 
the  owner  to  the  enjoyment  of  a  present  inte- 
rest, are  contrasted  terms. 

No  interest  which  is  vested  can  be  deemed 
contingent;  and  no  contingent  interest  can  be 
deemed  vested. 

Again,  every  estate  which  is  executed  neces?^ 
sarily  passes  a  vested  interest.  On  the  other 
band,  ho  interest  can  be  allowed  to  be  vested^ 
while  it  gives  an  interest  which  is  executory. 
The  notion  of  an  executory  interest  is  irrecon- 

cileable    with  the   ide^k  of  a  vested   interest^ 

•  •  •  ' 

i^though  many  interests  which  are  executory  are 
ijot  contingent;. 

It  follows,  that  the  terms  executed  and 
executpry,  contrasted  with  each  other,  have  one 
sense,  at  least,  peculiar  to  themselves,  and  not 
comifnon  to  the  contrasted  terms  vested  and  con* 
tingfnt.  ,  A  limitation  which,  by  executory, 
dievi^e  or  springing  use^  is  to  give  an  estate  at 
^  future  period,  or  on  an  event  which  certainly 
^ill  happen,  do^  not^  it  is  submitted,  pass  apre- 
sent 9  though  it  gives  ^Jixed  right  of  enjoyment. 
.  N9t;withstai%diDg  ^  nght  of  enjoyment  be 
^xed^  9^d  does  oot  depend  on  an  events  the 
interest,  which  is  limited,  is  not  clothed  with, 
leg'i^  ^sin,  till  the.  stated  period  shall  arrive,  or 
the  prescribed  event  shall  take  place. 

Till  the  arrival  of  that  time,  or  till  that  events 
the  person  t;o  whom  the  gift  is  made  has  not 
^Y  1^1  estate.     He  has  not  a  vested  interest^ 
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betause  he  has  not  any  seism,  or^  ih  other  words, 
such  present  right  as  will  enable  him  to  exer« 
cite  an  immediate  act  of  ownership  by  dliena^ 
tion.  Wills  tiiufet  be  excepted,  now  that  future 
or  contingent  interests  are  devisable  (g). 

A  contingent  interest  (h)  gives  a  right  of 
enjoyment  to  arise  on  an  event  expressed,  ot 
ithpUed  (i)  by  law,  and  it  is  not  certain  that 
the  event  will  take  placie.  And  whether  the' 
remainder  be  to  take  place  on  the  event  which 
19  to  determine  the  preceding  estate,  or  inde- 
pendent of  tfati  determination  of  that  estate,  u» 
totally  imtniEiterial.  That  an  event  which  will 
not  certainly  happen,  must  arise  before  the 
estate  to  commence  on  that  event,  is  to  take 
effect  and  vest  in  interest,  ii  the  material  cir-' 
tumstance.  If  C  be  at  Rome,  it  is  not  certain 
that  he  will  return  :  for  this  reason,  an  interest 
limited  to  commence  on  that  event,  is  contih« 
gent ;  and  when  C  has  aii  estate  determinable 
on  bis  #etam  froih  Rome,  and  a  remainder  is 
^ited  to  commence  ori  thai  event,  the  re- 
mainder is  Contingent.  However,  it  is  not 
eontklgent  merely  becatise  it  is  to  commence  onr 
die  detehnination  of  the  prioi^  estate.  Its  contih** 
gency  depends  on  the  circumstance^  that  the 
deCenbinatiotf  6f  th^  pfecedkig  estate  is  fx>  W 
oecasioihed  by  afn  event  whieh  n^ilt  not  certainly 
faaippen,  and  that  event  h  to  give  ^fleft  to  tHi^ 
remainder. 

fgJ  Perfy  V.  Jones,  i  H.  K.  3d.  fk)  Feame^  i,  t .  4. 

(ij  sAbstr.9^. 
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The  case  in  3  Rep.  20,  in  which  a  feoffment 
was  made  by  -4^  to  the  use  of  B,  till  C  re- 
turned  from  RomCj  and  after  the  return  of  C, 
then  to  remain  over  in  fee;  and  the  case  of 
Arton  V.  Hare  (k)j  in  which  a  fine  was  levied 
to  the  use  of  Aj  and  the  heirs  male  of  his  body, 
until  A  should  do  some  particular  act,  and 
after  that  act  should  be  dotie  by  the  said  A^  to 
the  use  of  B  in  tail ;  depend  wholly  on  this 
distinction. 

For  these  examples  only  warrant  the  conclu* 
sion,  that  a  remainder  is  contingent  when  it  is 
limited  to  commence  on  an  event  which  will 
not  certainly  happen ;  as  the  return  of  C  from 
Rome,  or  until  a  particular  act,  depending  on  a 
contingency,  shall  be  done;  and  though  the 
estate  previously  limited  by  the  same  deed  is 
to  determine  on  that  event,  the  remainder  will 
be  contingent. 

.  The  rule  is  not,  as  formerly  propounded 
by  Mr.  Feame,  that  a  remainder  is  con- 
tingentj  as  often  as  the  determination  of  the 
preceding  estate  itself  depends  on  an  event 
which  may  never  happen  (I) .  This  rule  must 
be  understood  with  the  qualification,  that  the 
remainder  is  limited  to  commence,  cm  the  events 
which  is  to  determine  the  preceding  estate ;  or^ 
in  the  language  of  Mr.  Fearne^  in  the  4th  edit*, 
pp.  3y  4,  where  a  remainder  depends  on  a  conim-- 
gent  determination  of  the  preceding  estate  itself* 

.    .    (kj  Poph.  97;  10  Rejx.  85  b.  j  Fearae»  4. 
(I J  Fearne,  3d  edit.  p.  4.  ' 
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Adopting  the  language  of  the  3d  edition^ 
and  explaining  it, — the  true  ground  of  the 
cases  is,  that  "  the  determination  of  the  pre- 
ceding estate  itself  depends  on  an  event  which 
may  never  happen/'  and  the  remainder  is 
limited  to  commence  on  that  event. 

In  neither  of  the  cited  cases  was  the  re- 
mainder contingent,  because  the  preceding 
estate  might  have  determined  by  an  event 
which  never  might  have  happened.  In  each 
case  the  ground  of  the  determination  was,  that 
the  remainder  was  limited,  to  take  effect  on  the 
contingency  of  that  event. 

That  the  law  is  now  stated  in  its  true 
point  of  view,  will  be  evident,  by  supposing 
a  remainder,  to  be  limited,  to  take  effect 
independently  of  the  event  by  which  the  pre- 
ceding estate  is  to  determine,  and  in  express 
terms,  on  the  actual  determination  of  that  es- 
tate (m).  In  a  case  with  these  circumstances, 
the  remainder  will  not  be  contingent ;  it  will 
be  vested;  and  were  the  contrary  to  be  de- 
cided, it  must  necessarily  follow  that  no  re- 
mainder could  be  so  limited  as  to  be  a  vested 
interest,  when  the  remainder  depends  on  a 
particular  estate,  which  has  a  contingent  event 
for  its  determination.  But  it  is  universally 
allowed,  that  by  some  means  or  other,  a  re- 
siainder  may  be  limited  with  effect,  so  as  to  be 
a  vested  interest,  after  and  expectant  on  any 

.  jCm)  Fearne,  18 ;  Lord  Vaux'%  caae»  Cro.  Eliz.  369 ;  1  L609. 
^43 ;  1  Init.  335  ft.  • 
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pflrticular  estai^y  whatever  may  be  the  Mtqre 
of  the  event  on  which  that  estate  is  to  de^ 
termine. 

It  is  the  preseip^t  capacity  of  taking  effect  in 
poss^ession,  if  the  possession  were  fallens  which 
invariably  distinguishes  a  vested  remainder 
from  a  remainder  which  is  contingent  (n) .  This 
is  the  position  laid  down  by  Mr*  Feame^  fos 
distinguishing  a  vested  remainder  from  one  ii^ 
contingency. 

Now,  M'hen.  a.  remainder  is  limited  to  a  person 
ffi  esse  and  a^scertained,  to.  take  effect,  by  wordji 
of  express  limitation,  on  the  d^terminat]on  of 
the  preceding  particular  estate,  this  remainder 
18  most  cleaj-ly  and  unquestionably  i^ested. 

The  person  to  whom  the  remainder  i»  limijted 
laay,  in  respect  of  the  limitation  of  bis  estate^ 
assert  a  right  to.  the  possession,  as  soon  as  tha 
possession  shall  fall.  On  the.  contrary^  when,  a 
remainder  is  limited^  to  vest  on  the  return  of  C. 
from  Rome,  that  event  mtist  arise  to  give  effect 
to  the  limitation  in  remainder,  as  a  vested  re? 
maiader ;  and  until  the  event  shall  arise,  there  ia 
not  in  the  donee  of  the  estate  passing  by  that 
limitation,  aoy  capacity  of  taking  the  possession. 

Should,  the  possession  fall,  as  it  may 9  before 
the  event  shaU  arise^  the  donee  of  the  remaii^ 
der  would  not  be.  entitled  to  the  possession 
immediately.  Therefore,  and  because  the  rise 
of  that  event  is  uncertain^  and,  may  not  happen^ 

(nj  Dormer. and  FortemMt^  3  Tr.  Aik.  135;  10  I^P«  ^i 
Butier  on  1  In«t.  333.  .... 
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the  remainder,  limited  to  take  effect  on  that 
etent,  must  necessarily  be  contingent.  It  is 
not  the  event  which  is  to  determine  the  pre* 
ceding  estate,  but  the  event  which  is  to  give 
effed  to.  the  remainder ^  which  distinguishes  a 
vested  remainder  from  one  which  is  contingent. 

Though  the  event  on  which  the  preceding 
estate  is  to  determine,  be  the  same  event  as 
that  on  which  the  remainder  is  to  commence, 
still  the  remainder  is  not  contingent,  because 
the  preceding  estate  i^  to  determine  on  a  con- 
tingency, but  because  the  remainder  is  to 
commence  on  that  event. 

In  the  case  cited  from  3  Rep.  the  remainder 
was  not  deemed  contingent,  because  the  pre- 
ceding estate  was  to  determine  on  the  return  of 
C  from  Rome ;  nor  in  the  case  of  Arton  v. 
Hare^  cited  .from  Popham^  because  the  pre- 
ceding estate  was  liable  to  be  determined  when 
a  particular  act  should  be  performed ;  but  in 
each  of  these  cases,  because  the  event  by  whicih 
the  preceding  estate  was  to  determine,  was  to 
give  effect  and  commencement  to  the  remainder 
as  an  estate,  distinguished*  from  a  mere  interest ; 
and  not  merely,  or  in  any  respect,  because  the 
event  on  which  the  remainder  was  to  com- 
mence, was  the  event  on  which  the  preceding 
eatate  was  to  determine ;  but  precisely  in  the 
same  manner  as  if  the  event  for  the  determina- 
tion of  the  one  estate  had  been  distinct  from 
that  on  which  the  other  estate  was  limited  to 

take  effect  in  possession. 

I  4 
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It  is  morally  certain  that  C  will  die,  and  that 
either  sooner  or  later  there  will  be  a  failure  of 
heirs  of  his  body.  For  this  reason ,  a  limitation 
to  J3,  after  the  death  of  C,  when  tenant  for  life, 
or  after  failure  of  heirs  of  his  body,  when 
tenant  in  tail,  will  give  a  right  to  the  possession, 
on  the  determination  of  the  prior  estate ;  and 
the  remainder  will  be  vested.  The  remainder 
will  not  be  contingent,  even  though  it  be 
limited  by  words  applicable  to  an  event 
which  apparently  may  or  may  not  happen,  but 
which  in  reality  only  mark  the  time  when  the 
remainder  is  to  commence  in  int£B£ST  (o)f 
in  reference  to  the  estate  immediately  pre- 
ceding, and  which  will  determine  on  the  event 
really  expressed  by  the  words  introducing 
the  remainder;  9^  a  limitation  to  jB,  if  ^,  to 
whom  the  estate  tail  is  previously  given,  shall 
die  without  issue. 

To  this  class  may  also  be  referred  those  casea 
in  which  a  remainder  is  limited  by  words  ex* 
pressive  of  a  condition  precedent,  to  vest  the 
estate;  while,  in  point  of  law,  they  merely 
express  an  event  on  which  the  estate  is  to 
(determine.  Of  this  description  are  Doe  v» 
Nowell  (pj ,  Edwards  v.  Hammond  (pp)  ;  and 

(c)  Hotcrq/^B  aae.  Mo.  487 ;  BcroitmiB  caM,  3  Rep«  19 ; 
\  P.  W.  170 ;  s  Tr.  Atk.  304;  Mgnffidd  v.  Dugardy  1  Eq.  Cas, 
Abr.  195 ;  GpodtUle  t.  WhUhy,  1  Burr.  ssB ;  Doe  t.  Lm,  3  Temi 
Bep.  41 ;  Fearne,  367,368;  Badger  y.  IJoyd^  Lord  Raym.  533. 

CpJ  I  M.  &  S.  3«7- 
OpJ  «  Show.  398. 
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they  decide  that  the  limitation  over  gives  a  fixed 
and  certain^  and  consequently  a  vested  interest,  ] 

on  the  determination  of  the  prior  estate,  and  l 

not  a  remainder  depending  on  a  contingency.  ] 

And  it  is  now  settled,  that  a  gift,  either  ori-  i 

ginally  or  by  way  of  remainder,  to  a  person, 
with  superadded  words  of  contingency,  and 
with  a  limitation  over  on  that  contingency,  will 
be  vested,  and  not  contingent.  The  condition 
is  subsequent  as  to  the  first  of  these  two  donees, 
luid  precedent  as  to  the  other  (q). 

On  contingencies  with  a  double  aspect,  a 
more  detailed  note  will  be  found  in  the  Ap- 
pendix^ 

JRemainders  to  take  effect  eventually,  in- 
terests to  arise,  either  by  springing  or  shifting 
use  or  executory  devise,  on  an  event  which 
will  not  certainly  happen,  are  all  contingent 
interests,  till  the  event  on  which  they  are  to 
give  a  certain  fixed  ri^t  of  present  or  future 
enjoyment  shall  happen. 

However,  all  interests  which  depend  for  effect 
on   the  doctrine  of  executory  devises   or   of 
shifting  or  springing  uses,  are  not  contingent. 
i  Necessarily  they  are  executory  and  not  vested ; 

and  they  will  be  contingent  or  not,  according 
f  to  the  distinctions  which  have  been  submitted  to 

the  reader ;  namely,  the  circumstance  that  they 
do  or  do  not  limit  an  estate  on  an  event  which 
cert^nly  will  or  will  not  happen ;  being  contin* 
gent  when  the  event  will  not  certainly  happen, 

{^gj  Do9  V.  Moore^  14  E|uit|  601 ;  1  Man.  ilr  Sd»  317. 
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^ftd  not  contingent  when  it  is  certain  fhat  th# 
tvettt  w31  happen.  On  this  subject,  also,  % 
8Kure  ample  discussion  will  be  found  in  the 
Af^endix. 

The  interest  passing  by  a  limitation  which 
does  not  give  KJixed  right  of  present  or  future 
enjoy merdy  is  contingent  because  it  is  uncertam^ 
and  depends  on  an  event  which  will  not  cer- 
tainly happen,  whether  the  limitation,  even  in 
the  order  and  at  the  time  when  it  is  to  tak^ 
place,  will  ever  confer  such  right  of  enjoyments 

As  soon  as  the  event  which  the  limitation 
describes,  and  on  which  the  estate  is  to  ve^t  in 
interest,  shall  happen,  the  interest  become$ 
vested ;  for  it  no  longer  remains  uncertain 
wJbether  the  gift  will  confer  the  right  of  enjoy- 
ment in  possession,  when  the  possession  shall 
be  vacant. 

This  is  equally  true  in  regard  to  limitations 
by  way  of  remainder,  and  limitations  to  bake 
effect  under  the  learning  of  executory  devises 
and  springing  and  shifting  uses. 

It  is  not  the  uncertainty  of  enjo3rmeilt  in 
future,  but  the  uncertGunty  of  the  right  to  idiat 
enjoyment,  which  marks  the  difl^rence  between 
an  interest  which  is  vested  and  one  whichis 
contingent..  It  is  in  one  case,  the  certainty 
and  fixed  right  of  having  the  enjoyment  at 
the  time  when  the  possession  shall  fall ;  and  in 
the  other  case,  the  uncertainty  of  having  this 
right  at  that  time ;  which  are  universally  the 
chanicteribtics*and  distinguishing  features^  in  the 


11^    CONTINGSVCr.  71 

forafiker  instanee,  of  a  vested  estatCy  and,  in  tho 
latter  instance,  an  interest  in  contingencjf.  Still 
it  follows,  frona  the  nature  of  interests  depending 
on  executory  devises  and  springing  uses,  that  until 
they  operate  to  transfer  the  freehold,  they  are 
not  vested,  though  they  may  not  be  contingent. 

This  deduction  depends  on  the  laws  of  tenure^ 
and  the  necessity,  under  that  law,  of  giving  the 
fee  to  the  heir  at  law,  till  the  will  or  the  decla- 
ration of  the  uses  can  draw  the  same  from  him, 
^ther  entirely  or  by  portions. 

The  tenant  of  a  vested  estate  has  a  present 
and  eertam  interest,  which,  though  it  may  not 
yield  him  any  immediate  profit,  beeause  it  does 
not  entitle  bimr  to  the  possession  at  this  instant 
of  time,  gives  him  the  ownership  of  the  land 
for  the  time  included  in  his  estate.  That 
ownership  may  be  exercised  by  an  immediate 
^position  of  the  land,  to  be  enjoyed  in  fiiture, 
«t  the  lime  when  the  owner  of  this  estate  shall 
become  entitled  to  the  possession  in  right  of 
his  estate,  according  to  the  limitation  or  gift 
under  which  he  claims,  and  the  relative  situ- 
ation of  his  estate,  in  reference  to?  the  interests 
of  other  persons. 

A  contingent  interest  does  not  give  any  cer»- 
iain  nor  any  immediate  right,  or  any  estate,  in  the 
land^:  it  gives  a  mere  possibility;  a  possibility 
whtcb  is  coupled  with  an  interest,  when  the 
person  is  fixed,  and  ascertained ;  and'  such  pos^ 
sibility,  cQupled  with  an  interest,  ia,  da viqable 
hy  will;:  may  be  released;  may  pasa  bj  <ji6 
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bargain  and  sale  of  commissioners  of  bankrupt; 
may  be  bound  or  extinguished  by  estoppel ;  but 
it  cannot  be  granted  or  transferred  by  the 
ordinary  rules  of  the  common  law,  though  it 
may  be  bound,  in  equity,  by  contract  (^g^. 
.  And  mere  possibilities  to  persons  not  ascer- 
tained, as  to  the  survivor  of  several  persons,  to 
children  who  shall  attain  twenty-one,  to  chil- 
dren who  shall  be  living  at  the  deaths  of  their 
surviving  parent  or  the  death  of  one  of  the 
parents,  or  the  like  contingency,  are  not  coupled 
with  an  interest ;  and  though  such  a  possibility 
may  be  bound  or  extinguished  at  law  by 
estoppel,  and  in  equity  by  contract,  yet  the 
possibility  is  not  deposable,  or,  it  is  apprehended, 
transferrable  to  assignees  under  a  commission 
of  bankrupt  (rj . 

An  interest,  executory  in  point  of  estate,  may 
give  a  certain  right  of  enjoyment;  but  that 
interest  cannot,  in  point  of  estate  and  right  of 
alienation,  otherwise  than  by  willf  be  immC" 
diate;  and,  in  this  particular,  executory  inte* 
rests,  aiid  interests  in  contingency,  statad  on  the 
same  footing  (s). 

Until  the  event  marked  by  the  limitation  of 
a  contingent  interest  takes  place,  it  is  doubtful 
whether  the  limitation  will  at  any  time  confer 
th6  right  of  enjoyment,  because  it  is  uncertain 
whether  the  event  on  which  the  estate  is  to  com- 
mence, will  ever  arise.  This  is  equally  true  when 

• 

fq)  9  Abatr.  p.  93.  CrJ  a  Ab»tr.  p.  95. 

O)  Roe  T«  Jones^  1  H.  BL  30  iSekoyu  v.  SdxinfHf  1  Burr.  13S« 
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aj[>pUfed  ta  interests  by  ei^eciitory  devise,  or  by 
srpringing  or  shifting  use,  when  they  are  to  take 
effect  on  a  contingency. 

Were  the  uncertainty  that  the  person  to 
whom  a  remainder  is  given  will  ever  become 
entitled  to  the  possession,  to  be  the  distinguish- 
ing mark  of  a  contingent  interest ; .  then  every 
interest  in  remainder  of  a  freehold .  quality 
would  necessarily  be  contingent.  This  is  by  na. 
means  the  case  (tj . 

Those  interests  alone  which  are  contingent^ 
by  reason  that  the  limitation  descxibes  an.event 
which  will  not  certamly  arise,  fall  within  the 
terms  of  the  description  already  given  of  interests, 
of  this  denomination.       . 
'    An  interest  may  also  be  contingent  (u)  • 
Firsts  Because  it  is  limited  to  a  perspn  not  in 
esse ;  as  a  child  before  it  ia  born ;  and 
in  that  case  the  interest  cannot  vest  till 
the  person  to  whom  it  is  limited  shall 
be  born ;  or, 
Secondly^  Because  the  person,  though  born,  iar 
not  ascertained ;  as  the    survivor  of 
several  persons,  or  the  heirs  of  a  per- 
son who  is  livings  or  a  class  of  persons 
who   shall  attain  twenty-one,  or  the 
like ;  or. 

Thirdly^  Because  the  interest  is  Hmited  by  way 
of  remainder,  and  to  commence  on  an 

(t)  Duncomb  v.  Duncomhy  i  Saund.  151;  3  Ler.  437. 
(u)  Fearne,  6 ;  3  Hep.  ao;  1  Vent.  306;  2  Abitr.  113. 
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event,  which,  though  it  trill  fceitainlj 

happen,  may  not  happen  during  thft 

continuance  of  die  preceding  estate  6f 

freehold  (x)  ;  as  an  estate  to  A  for  his 

life,  and  after  the  deaths  of  A  and  of 

.  B,  or  after  the  death  of  fi  alone,  thett 

to  C. 

AU   these    interests   are    constructively    ttt 

eommence  on  an  event;  for  unless  the  child 

be  born,  the  person   ascertained,  or  the  time 

or  event  on  which  the  remainder  is  to  com* 

Dnence,  shall  happen  before  the  determination 

of  the   preceding   particular  estate,  the  estattf 

Hinited  on  either  of  these  contingencies  will 

not  commence  in  interest.   Ther^re,  the  defi«* 

nition  first  given  of  a  contingent  interest,  taken 

generally^  and   applied*  to   the  circumstance 

under  which  remainders  are  to  vest  in  interest, 

extends  to  every  possible  description  of  interests 

of  that  quality. 

In  determining  whether  a  remainder  be  con- 
tingent, on  the  ground  that  the  preceding  estatM 
may  determine  before  the  remainder  can  take 
effect  in  possession,  or  vest  in  interest,  agreeable 
to  Ae  terms  in  which,  it  is  limited,  liie  judg* 
mMt  must  be  formed  on  tlie  consideration  that 
die  preceding  estate  can  or  cannkA  determine 
before  the  remainder  may  take  eSotit  in  poi^*^ 
jnsion,  as  £aur  as  it  is  connected  with  diat  estate. 

(£)  %  Rep,  39 ;  WmlU  t.  L0i9tr,  FoU^zf.  57. 
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When  it  is  certain  that  the  remainder  may 
take  effect  in  possession,  on  the  determination 
of  the  preceding  estates  of  freehold,  at  whatever 
time,  and  however  early,  and  by  whatever 
means,  these  estates  may  determine,  the  re- 
mainder must  be  considered  as  vested ;  and  it 
is  contingent   when    this   certainty    does   not 

exist. 

Although  the  words  by  which  the  estate  is 
limited,  seem  to  have  reference  to  an  event 
which  may  or  may  not,  and  apparently  will  not, 
happen,,  before  the  determination  of  the  pre^ 
ceding  estates ;  yet  if,  in  point  of  fact,  or  con- 
^dberation  of  law,  they  do  not  expi^essany  contin-- 
geocy,  or  do  not  express  a  contingency  beyond 
an  event  which  will  certainly  happen,  in  the 
^ense  in  which  the  words  i^eferring  to  this  event 
are  used,  the  remainder  will  be  vested. 

The  cases  of  Holcrqfty  Boraston^  &c.  and 
Weak  and  lAmer,  and  Lanesborough  and  Fosr, 
Itated  in  the  sequel  of  this  ijssay ,  in  the  chap-^ 
tsx.  QQ  Freeholds,  will  show  the  application  of 
ij^se  positions. 

Agaia»  when  a  remainder  is  limited  to  com- 
mence at  a  period  which,  according  to  the 
course  of  events,  will  take  place  on  the  deter* 
ttunatiQn  of  the  preceding  estate;  while  it  is 
poflsible^  though  highly  improbable,  that  the 
preceding  estate  may,  in  point  of  time,  expire 
or  determine  before  the  event  shall  arise  on 
which  it  is  limited  to  determine,  the  remainder 
will  be  deemed  vested. 
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Thus  when  a  grant  or  devise  is  to  ^  for  ninety- 
nine  or  any  other  number  of  years,  (exceeding  in 
calculation  the  probable  period  of  the  life  of  the 
|)erson  on  whose  death  the  term  is  to  cease,) 
and  the  term  is  determinable  on  the  death  of 
A  or  of  jB,  and  a  remainder  is  limited  to 
commence  on  the  death  of  the  person  with 
whose  life  the  estate  for  years  is  to  determine, 
the  remainder  will  be  vested,  and  not  con- 
tingent f^/ 

In  this  case  it  is  possible  that  the  term  might 
expire,  by  effluxion  of  time,  before  the  death  of 
^  or  of  £  may  take  place,  and  consequently 
before  the  period  or  event  on  which,  according 
to  the  terms  of  the  grant,  in  their  literal  im- 
port, the  remainder  is  to  take  effect  in  posses- 
sion.  But  the  allowed  common  probability, 
that  the  duration  of  the  life  will  not  exceed  the 
continuance  of  the  term,  and  the  certainty  that 
the  term  must  determine  with  the  life,  induces 
the  Courts  to  adopt  the  construction,  that  the 
remainder  is  to  commence  on  the  determmatian 
of  the  preceding  estate ;  for,  as  Mr,  Feame  (x) 
very  justly  observes,  "  If  the  life  caimot  ex- 
ceed the  term,  and  the  term  must  determine 
with  the  life,  the  limiting  an .  estate  to  com- 
mence from  the  expiration  of  the  life,  is,  in 
effect,  limiting  it  to  commence  from  the  deter«» 
mination  of  the  term/' 

(y)  Fearne,  ao;    Napper  y.  Saunders^   HutL  iig;    Lord 
Derby's  case,  Litt.  Rep.  370 ;  WtaU  v.  Xotver,  Pollezf.  67. 
(z)  P.  26. 


\ 
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Under  these  circumdtances  tlie  particular 
estate  may,  possibly,  according  to  the  terms  of 
the  limitation  of  the  remainder j  determine 
before  the  remainder  can  come  into  its  place, 
in  point  of  possession :  still  the  remainder  is 
vested ;  because  the  event  on  which  the  re- 
mainder is  to  confer  a  right  to  the  possession^ 
is  of  such  a  nature,  that  agreeable  to  general 
nnderstanding  and  the  nature  of  things,  the 
remainder  is  to  commence  in  possession,  at 
whatever  time  and  by  whatever  means  the  par-* 
ticular  estate  may  determine. 

From  the  observations  already  offered,  it  will 
be  collected,  that  this  construction  has  place  in 
those  instances  only  in  which  a  limitation  is  for 
along  term  of  years,  determinable  on  the  decease 
of  a  person;  and  a  remainder  is  limited  to  com^ 
mence  from  the  death  of  such  person,  and  not 
oh  the  expiration  of  the  years,  or  determination 
of  the  term,  as  it  ought  in  propriety  to  be ;  so 
that,  under  the  terms  in  which  the  remainder 
is  limited,  taking  thraci  in  a  literal  sense,,  it  ia 
possible  the  years  may  expire  before  tiie  de-» 
cease  of  the  person  on  whose  death  the  term 
is  to  determine  ;  and,  of  course,  the  term  may 
determine  before  the  remainder  could,  if  death 
was  the  lime  of  cmnmencement,  take  effect  in 
possession.  However,  since  in  all  human  proba^ 
bility  the  life  will  not  continue  beyond  the 
given  space  of  years,  and  the  term  of  years 
will  determine  with  the  life,  the  Courts  construe 
tfatf  remainder,  as  limited  in  substance,  to  com^ 
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mcnce  ou  the  determins^tion  of  tlie  termi  sind 
allow  the  remainder  to  be  vested  :  consequently 
it  ^m  confer  a  right  to  the  possesion  on  tim 
expiration  or  otlier  sooner  determination  of  the 
term. 

To  afford  the  necessary  grounds  for  this  con- 
struction or  conclusion  of  iaw>  the  term  must 
be  of  such  extent  in  its  number  of  years  or 
period  of  duration,  thati  in  all  human  probabi* 
bty^  the  life  will  die  beibra  the  term  can  exjHra 
by  effluxion  of  time. 

No  authority  can  be  adduced  to  warrant  tha 
specification  of  any  particular  period^  ib^s  eq^ially 
applicable  to  all  cases,  for  raising  this  construe^ 
tion.  Every  case  must,  it  is  submitted»  depend 
on  tlie  age  of  the  person  vhow  lite  is  named« 
Whenever  the  fair  and  rational  presuinptiofi^ 
roosiBtently  with  tli^  order  of  iiatvre,  is,  ili^f 
the  person  ^vhose  life  is  n^Bied  ^iH  diQ  b^rt 
the  yekrs  can  expire,  then  the  prininpla  pf  thf$ 
dbci^oas  mil  be  applicable  to  tba  cas^.  In 
0he  instance,  tlireescore  and  ton  yem^  iferii 
lidd  ft  sufficient  time  to  call  for  the  coastruction^ 
Perhaps^  as  a  general  rule,  seventy  years  may; 
be  taken  as  the  standard  for  the  continuance  of 
life;  and  the  number  of  ypars  l>e  in  every 
instance  tried  by  that  standard.  Health,  o^ 
disease,  or  constitution,  canDOt  be  a  guide  ibr 
legal  presucnptioru 

it  should  seem  to  follow,  that  a  m^ich  /shorter 
period  woiild  equally  require  that  construUi(m# 
when  the  difier^aoe  iu  time  ts  wade  up  by  ^ 


age  of  tlK  Ufe ;  for  it  is  by  refer^ce  t9  ti(^  ag« 
of  th»  life  and  the  probability  that  th9  teri||i  f»ill 
expire  before  the  decease  of  the  life^  or  th^t  thd 
life  Qiay  survii^e  the  teroiy  that  the  coDStrjfQrioa 
must  be  goveroed. 

Uader  this  construction,  the  owner  of  tj^e  re* 
mainder  will  be  entitled  to  the  posse^^ioo.  afler 
the  expiration  of  the  teriB,  without  any  regard 
to  the  continuance  of  the  life.  Should  the  term 
determiM  by  his  death,  the  remainder  y^a^ld 
C99Mnence  in  possession  oo  the  di^ath)  and 
should  the  life  survive  the  term,  the  remainder 
vould  commence  in  possesion  on  the  expiratioa 
of  the  term,  without  waiting  for  tiie  defease 
of  the  life*  These  conclusions  necessarily  flow 
fcom  allowing  tlie  remainder  to  be  vested. 

Another  reason  for  which  a  remainder  must; 
be  contingent  (^a^.  Is,  from  its  relativ^e  ^itua* 
tioa  to  another  estate,  as  def^^endAUg  pn  jtba 
circumfiftance,  that  MPther  eatatje,,  prjevi()ualjF 
limited  in  contingency,  ^halLnot^estin  intei^^^slu 
This  is  peculiarly  the  oa^e  of  altemat^  Si^qH 
i  ^»  a  gift  of  <m»  fee  t»  hi»  flubatituted  ici  !t^ 
pbi«^^«notberfee,ia€&Mth«talh^ 
4ot  v«st  in  interest* 

Tbus«  link  gTiintf  or  limita^n^  or  ^eviae^  hai 
ipade  to  A  for  bis  life,  w[kd  after  hi*  decease, 
in  case  he  shall  have  a  mn^  to  such  son  in  fee^ 
or  to  a  person  in  esse  in  fee  on  a  contingency, 
b^g  in  law  a  condition  precedent ;  and  it^  p^e 

M  imUii^m  and  Kiwe,  X^d  Ri^m,  flo9« 
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A  sMll  not  have  a  soni  or  such  coil  tingericjr 
shaft  'pot  happen  in  his  life-time,  then  on  the- 
death' of  ^,  to  B  in  fee. 
'  Tlie  estate  of  JB  will  be  contingent,  partly,  at 
least,,  because  his  estate  is  to  take  place  only 
iti  case  another  estate  in  fee  shall  not  vest  in 
interest;  and  this  contingency  is  implied  by 
the  law  precisely  to  the  same  extent  as  if  it 
iVeYe  expressed.  '  ' 

By  express  words,  the  second  fee  might  be 
vested  white  the  first  fee  remained  in  con- 
tingiency ;  but  then  the  first  fee  must  operate 
by  executory  devise  or  shifting  use,  and  not  as- 
d  strict  and  proper  remainder. 

•  The  instance  of  a  residuary  devise  passing  the 
fee,  while  the  remainder  is  in  contingency,  may- 
be deemed  an  exception; 

•  Perhaps  it  is  an  anomaly,  and  adverting  to  prin-* 
ciple,  it  is  far  from  being-  clear,  that  the  intended 
remainder  may  not,  by  reason  of  the  residuajpy- 
demise  giving,  in  effect,  the  vested  remainder, 
be  converted,  ea?  necessitate^  ^nA  by  operation 
df  4aw,  *into-  an  executory  devise ;  for  how-  can* 
Ine  s^me  estate^  depending  on  two  -interests^'  one: 
vested  and  the  other  contingent,  W  in  one  a^- 
the  same  person  at  one  and  the  same  time  (i>) . 

Of  interests  limited  on  a  contingency,  it  is 
generally  true,  that  tliey  cannot  vest  unless  the 
eontingency'dnsGB.  .     ^ 

-  With  a  view  to  the  greater  number  of  m^ 

(b)  -But  see  GoodtitU^,  White,  t  Jjew  Rep.,  383. 
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^taBces,  the  contingency,  when  it  is  expressed, 
inust  arise  agreeable  to  the  words  of  contin- 
gency, and  the  sense  the  parties  have  annexed 
to  these  words. 

Sometimes,  however,  we  hear  of  contingencies 
with  a  double  aspect.  Under  these  contingencies 
an  estate  may  take  place,  although  the  con- 
tingency which  is  expressed  does  not  arise. 
A  few  observations  on  the  nature  of  this  contin- 
gency,^ may  be  useful,  and  shall  be  subjoined. 

A  contingency  with  a  double  aspect,  is  when 
cHC  event  only  is  expressed  by  the  party,  and 
two  events  are  clearly  in  his  contemplation. 
This  is  a  construction  in  favour  of  the  intention, 
that  the  intention  may  not  be  frustrated.  The 
general  xule  is,  that  an  interest  to  commence 
on  a  contingency,  shall  not  take  place  unless 
that  contingency  shall  arise.  It  is  in  a  few 
cases,  only,  that  this  favour  is  extended  by 
construction.  The  exception  seems  to  have 
been  borrowed  from  the  mode  in  which  re- 
mainders are  limited,  and  the  construction 
which  the  limitations  of  remainders  receive ; 
.and  under  which  every  estate  will  take  place 
after  the  preceding  estate,  without  any  regard 
to  the  particular  tjme  at  which,  by  the  words 
of  the  remainder,  the  estate  is  to  take  place. 
In  these  cases,  the  ;  Court  process  on  the 
intention  that  th^  determination  of  every  prior 
or  intermediate  estate,  shall  accelerate  the  goiq^ 
jxiencement  of  the  morf  remote  estate.     It  is 

G  S 
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Ofi  sittaiktr  grounds  of  intention,  that  the  eot^ 
lingency  Mrith  double  aspect  is  allowed  ;  Ibr  it 
is  allowed  on  the  idea  that,  by  the  intent  of 
the  testator,  the  estate  limited  on  a  contin- 
geticy  referrible  to  one  estate,  shall  also  take 
place  in  case  the  contingency  should  not  arise 
on  which  the  prior  gift  is  to  vest  in  interest ;  and 
then,  in  point  6f  law,  the  contingency  has  a 
double  aspect :  providing,  by  expression,  for 
a  contingency  annexed  to  tlie  interest  previously 
limited,  and  also,  by  inference  and  construction 
of  law,  for  the  event  that  the  contingency  on 
which  the  prior  interest  is  to  vest,  shall  never 
arise.  This  is  the  nature  and  import  of  a  con- 
tingency with  a  double  aspect* 

In  Gullktr  v,  Wickeitfc)^  the  testator  devised 
to  his  wife  for  life,  and  after  her  death,  to  such 
child  as  she  was  then  supposed  to  be  enseint 
with,  and  to  the  heirs  of  such  child  forever: 
provided,  (hat  if  such  child  as  should  happen 
to  be  born,  should  die  before  the  age  of  twenty- 
one  years,  leaving  no  issue  of  its  body,  then 
he  devised  to  other  persons:  and  the  wife 
neither  had  a  child  nor  was  enseint  with  one, 
tind  it  was  held,  that  the  limitation  over  was 
good ;  and  in  delivering  the  opinion  of  the 
Court,  Chief  Justice  Lee  observed,  "  we  are  ^f 
opinion,  that  whether  the  limitation  to  the 
child  never  took  effect,  or  whether  it  did  and 
was  determined,  was  the  same  things  and  as 
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the  reinminder  to  the  diild  never  could  take 
effect,  the  next  deviae  over  must  take  eflect/' 
And  ill  Fmnereau  and  Fonnereau  (d),  in  ex- 
pressing the  grounds  of  a  judgment  on  a  devise^ 
under  similar  circumstances.  Lord  Mamfield 
obttrvedy  ^^  there  could  be  no  devise  over,  in 
case  of  the  issue  of  a  child  dyings  and  not  in 
case  of  the  child  itself  dying  without  any  issue 
at  alt"  So  chat  these  cases  turn  on  the  ground 
of  intention,  inferred  from  the  collective  inter* 
prefiRtion  of  the  ^  ill.  The  Courts  imply  those 
wordsof  contingency,  which  would  have  clearly 
expressed  that  intention,  which  they  infer  from 
the  terms  of  disposition  in  which  the  testator 
has  expressed  his  will. 

These  contingencies  with  a  double  aspect 
were  also  very  accurately  described  by  Lord 
Mansfieldj  in  the  case  of  Jones  and  Morgan  (e). 
In  Avelyn  and  fFard  (f)j  Lord  Hardwicke  said, 
*•  he  knew  of  no  case  of  a  remainder  or  amdi^ 
iionai  limitation  over  of  a  real  estate^  whether 
the  first  limitation  were  by  way  of  particular 
estate  so  as  to  leave  a  proper  remainder ^  or  the 
conditio9wi  subsequent  limitation  were  to  defeat 
an  absdute  fee  before  limited ;  but  if  the  pre- 
cedent  liimtation,  by  what  m cans  so£V£t^6e 
out  of  the  case,  the  subsequent  limitation  should 
lake  piace.^' 

TIm^  concltt^on  from  the  cases  is^  that  the 
iimitation  i^ver  will  be  considered  to  give  w 
estate  to  commence  in  possessions  as  soon  qs 

fij  I  DonftL  40>         f€j  iXOhB^.       CfJ  1  V(M,  49^ 
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the  interest  previously  limited  shall  be  removed^ 
either  by  failing  of  effect,  or  by  taking  effect 
and  afterwards  detemwmgj  as  often  as  the 
intention  calls  for  this  construction,  although 
the  contingency  which  is  expressed  merely 
provides  for  the  determination  of  the  interest 
under  the  former  gift. 

In  short,  every  conditional  limitation  over,  to 
operate  by  way  of  remainder,  or  to  take  effect 
after  a  prior  gift,  or  in  case  that  gift  shall 
fail  of  efiect,  is  assimilated  to  and  construed 
as  of  the  nature  of  a  remainder. 

As  soon  as  an  interest  ceases  to  be  contingent j 
without  failing  of  efiect,  it  becomes  a  vested 
interest. 

Estates  vested  in  interest  (g),  are  also  said 
to  be  executed ;  and  interests  which  are  con- 
tingent, are  said  to  be  executory. 

These  terms  are  applied  with  reference  to 
estates,  in  regard  to  the  certainty  of  the  right  of 
enjoyment. 

An  estate  which  is  vested,  is  executed  as  to 
that  right  (h)  ;  while  an  interest  which  is  con-r 
tingent,  is,  in  this  particular,  only  executory. 

All  estates  which  are  executed,  admit  of 
transfer  by  alienation ;  some  absolutely,  others 
sub  modo. 

Interests  which  are  contingent,  or  for  any 
other  reason  not  vested,  are,  with  the  exception 
of  an  interesse  temdni,  not  the  subject  of  aliena- 

Cg)  t  BL  Com.  168. 

fkj  t  BL  Com.  163 ;  1  L«On.  33 ;  t  Woodd.  733. 
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lion  Otherwise  than  by  devise.  Thus  an  interest 
which  is  executory,  and  in  that  sense  not  vested^ 
may  be  devised ;  but  it  cannot,  under  the  rules 
of  the  common  law,  be  transferred  by  deed.     . 

This  interest,  as  well  as  all  other  contingent 
and  executory  interests,  may  be  released,  or 
may  be  extinguished  by  feoffment,  fine,  or 
common  recovery,  operating  by  estoppel  ("i^, 
or  may  be  bound  by  estoppel  (k)  ;  and  an 
assignment  to  a  purchaser  for  a  valuable 
^consideration,  will  be  sustained  in  equity^  oh 
the  ground  of  an  agreement  (I)  ;  and  when  the 
interest  becomes  vested,  that  Court  will,  against 
the  vendor,  order  a  conveyance  to  be  made  in 
performance  of  the  agreement. 

Whether  this  equity  be  personal  against  the 
vendor,  and  not  obligatory  on  his  heir,  is  a 
point  in  doubt,  and  on  which  it  is  desirable 
that  a  decision  should  be  obtained  (m) . 

An  estate  m  possession  gives  a  present  right 
of  present  enjoyment. 

An  estate  in  remainder  gives  a  right  of  future 
enjoyment,  whether  certainly  or  eventually, 
will  depend  on  the  form  of  the  gift :  and  when 
the  interst  is  contingent  in  its  limitation,  then 
4>n  the  events  which  have  taken  place. 

An  estate  in  reversion  gives  a  present  fixed 
right  of  future  enjoyment. 

.    (i)  1  Leon.  33  iPeOiaDd  Brmm,  Cro.  Jac.  590;  BgfOM;  S ; 
1  IiiM.  143  a ;  Hdps  ▼•  Hertfwrd^  9  Barn.  &  Aid.  049. 

(k)  Weak  t.  lamtr^  PoUezf.  54. 

(h  Ifrigki^.  WvigJu,  1  Vet.  409.  (m)  1  Asttr.  11. 
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A  remainder  (n)  is  aik  estate  limited  tb 
ddifimence  after  the  determinaiioii  of  a  pars* 
ticuiar  e^ate>  previously  limited  by  the  same 
deed  or  instrument  out  of  the  same  subject  of 
property;  or^  as  Lord  Coke  (o)  defines  a  re* 
maindiir,  it  is  ^*  a  remnaht  of  an  estate  in  lands 
or  tenements  expectant  on  %  particular  estate, 
Dreated  together  with  the  same  at  one  time 

In  defining  a  remainder,  Noy^  in  his  Maximst 
describes  it  to  be  ^^  the  residue  of  an  estate^ 
^  at  tbe  time  appointed  orer>  and  that  must  be 
^  grounded  on  some  particular  estate.'* 

And  it  should  seem^  a  remainder  may  be 
limited  by  one  of  two  deeds  made  at  the  same 
time,  and   operating  as  part  of  tlie  same  as- 

•umnco  (q)>» 

Indeed,  even  a  gift  by  appointment  in  one 
deed,  made  in  pursuance  of  a  power  in  another 
deed  Of  instrument,  may  be  a  remainder  Cr) ; 
and  it  should  seem,  though  that  point  is  doubt*- 
ffil^  may  be  connected  with  an  estate  of  freehold, 
M>  as  to  bring  a  limitation  to  the  heir  or  heirs 
of  the  body,  within  the  influence  of  the  rule 
m  Shelley  H  cue* 

A  reversion  is  that  part  of  an  estate  which^ 
after  the  dispoMtion  of  a  particular  estate, 
or  several  particular  estates^    remains  in  the 

1  Tr.  Aik.  594. 
(oj  1  Init.  143  a.        Cp)  Mw  t-  Purkmy  4  >••*.  8 JS- 
(^)  Mk  Qu.       (r)  VmMmyf.  Matm^  7  Tma.  Bep.^^. 
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ftrioti    itbo    creiitM    that   estate    or  thoM 

A  remainder  must  nccesmrily  ht  pre««dMl 
by  a  (lartieular  estate;  wid  that  it  may  be  ^od 
in  the  first  instance,  it  must  be  limited  trnd 
have  eflfect  by  the  deed  or  instrument  by  Mrhtdl 
that  particular  estate  is  created,  and  so  as  to  taka 
place  in  possesion  immediately,  arithoat  any 
intervslyOnthe  regular  and  proper  determinution 
of  the  estate  immediately  preceding,  and  net  in 
oifidgment  or  derogation  of  that  eatate ;  and  to 
commence  in  interest  aftor  a  particular  estate^ 
and  not  after  and  expectant  on  thedaterminatiott 
of  an  estaU  infei^  either  qualified^  ba^e^  4r  d(t* 
terminable  (b)  :  and  an  estate  at  will  is  not  a 
sufficient  foundation  for  a  remainder  (t). 

It  has  already  been  observed,  and  may  again 
tritb  propriety  be  noticed  in  this  place^  that 
iha  person  who  lias  the  estate  in  remaind^^ 
cannot  take  any  advantage  of  conditions  uM- 
Mxed  to  the  preceding  estate ;  and  that  an 
interest  limited  by  way  of  remainder,  to  cottv> 
mence  on  an  ivenU  tnarked  by  a  condition  to 
BfBffiAT  the  preceding  estate,  is  void  in  its 
limitation ;  and  that  m  hen  a  condition  is  an^ 
flexed  to  a  preceding  estate,  and  the  remainder 
is  limited  to  commence,  mhtiiffnticeUf^  on  the 
determination  of  tlmt  estate^  independently  of  th^ 

tt)  1  Ttnt.  47.  143  s-  37S  ft;  Plowd.  95;   3  Bl.  Com.  165; 
Fenrne,  15. 191 ;  Cagan  and  Cogan^  Cro.  £112.360. 
(i)  Watk.  PriQcipkt*  3d  edH.  p.  5- 
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cofiditdon,  the  condition  will  be  discharged)  and 
the  estate  of  the  particular  tenant  become. 
Idmple  and  absolute  (u). 

An  estate  arising  by  clauses  of  springing  or 
Ifhtfting  use  or  executory  devise,  may  take 
place  independently  of  the  determination  of 
•ubsisting  estates,  either  by  defeating  the  same, 
dr  removing  them  still  farther  from  the  right 
of  conferring  a  title  to  the  possession  (x) , 

.  It  follows,  that  estates  which  arise  by  these 
jnean^,  do  not,  on  their  limitation,  fall  within 
jdie  description  of  remainders,  though  eventually, 
when  they  are  executed  and  become  expectant 
on  the  determination  of  a  preceding  estate, 
they  may,  with  propriety,  be  ranked  under 
this  clpss  of  estates. .  These  interests  take  eflect 
by  limitations,  termed  conditional^  in  contra- 
distinction to  limitations  upon  contingency  (y); 
and  it  is  to  be  understood,  that  coqditional 
limitations  have  effect  only  in  wills  and  convey- 
^ces  to  uses,  and  not  in  deeds  which  owe  their 
operative  force  entirely  to  the  common  law. 

The  difference  between  limitations  which  give 
contingent  remainders,  and  limitations  which 
give  estates  conditionally,  not  being  remainders) 
k,  that  all  remainders,   whether  they  are. to 

(u)  Fearne,  by  Mr.  Butler^  171 ;  Dr.  Bk^i  case,  10  Rep»  41 ; 
i  Intt.  118  b.  V 

(s)  Com.  Dig.  Uiesy  L.  4;  Feame,  ii.  390;  Butler  on 
1  Inst.  971 ;  Caruoardine  and  CaroMordiMf  Feamo,  Mr.  Butler's 
ed.  388. 

f§f)  Feanie»  11.  17.  103.  187. 
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« 

take  place  absolately,  or  on^  an  event,  naiist  be* 
limited,  to  coilimenfee  m  possession  *  on  the 
Fegulap  and  proper  determination  of  the '  estate 
immediately  preceding ;  and  estates  which  talce 
effect  by  conditional  limitation,  are  to  commence 
in  possession  independently  of  the .  regiilar  arid 
proper  determination  of  the  preceding  estate, 
and  in  abridgment  and  derogation- of  that 
estate ;  and  these  irregular  gifts  can  be  limit^tl 
only  in  wills  or  conveyances  to  uses,  or  dh 
trusts  by  conditional  limitations,  as  distin* 
fished  from  those  limitations  on  a  contingency, 
which  give  estates  falling  under  the  denomi- 
nation and  description  of  remainders. 

•These  conditional  limitations,  when  made  by 
will,  are  termed  exedutory  devises^  and  are  ta 
bd  referred  to  the  learning  on  that  subject ; 
and  when  contained  in  conveyances  to  uses, 
they  assume  the  name  of  spnnging  or  shifting^ 

Conditional  limitations,  in  a  moref-  gefneral 
sense,  comprehend  the  learning  on  contingent 
remainders. 

* '  In  this  Essay,  remainders  of  this  descriptionr 
will  be  considered  as  having  effect  by  limita- 
lions  on  a  contingency.  *     .    . 

The  observations  already  made,  are  not  of- 
fered with  an  intention  to  deny  that  one  limi- 
tati(Hi  may  not  ^  substitute  an  estate  in  the 
place  of  another,  and  still  give  a  remainder.^ 

The  only,  instance  of  a  conditional  limitation 
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k%t}m  Qommonhwt  as  di9tirigiiUb44  fi^m  eotif» 
tingeat  remainder^y  W  th«  €aw  ^f  «  grant  in 
yistf,  qn  condition,  in  ^obr^^^^wt  of  «n  i$aUt» 
for  y99ir»  (z). 

It  18  clear^  that  even  jQtt  th«  qommon  kWy 
006  fee  may  l^e  sui>atitnted  in  the  place  of 
soother  fee ;  but  then  the$e  fee^  naust  bo  pre^ 
oeded  by  a  prior  particular  estate ;  and  tjst^ 
Utter  gitt  can  be  good^  and  give  a  featad  intere^it 
ooly  in  the  event  that  the  f<)e  flr«t  Umi<;ed 
should  not  veatio  interest  (n), 

Qms^  remainders  are  ot*a  compiei^  mXat^ 
and  of  them  a  definition  is  now  to  be  attempted* 
Remainders  of  this  sort  ha^e  this  denomination^ 
when  several  farms  or  parcels  of  land^  or  several 
parts  of  the  same  tarm  or  parcel  of  land,  Are 
eonveyed  to  several  persons,  and  theaa  several 
persons  are,  by  the  foriai  of  ^  limitatton^  to 
have  (he  &rm,  parcel,  or  part  of  ^acb  ipUie^t 
when  their  respective  estates  in  their  respegUva 

fiiiFms  or  parts  shall  determine.  Theae  re- 
9ia)nders  ar?.  common  to  utid  lAay  h&  nu«ed 
e6fectually  under  deeds  at  the  common  iaw^ 
Umitation$  of  use,  aoid  limitationa  by  denrtse. 
In  deeds  they  cannot  arise  \AithDUt  e^pfe^ 

limitation,  at  least  ^iihout  words  cWarly  ex;^ 
pressing  an  intentioo  to  give  remajndtr^  of  this 
sort,  la  wilLi  they  freq^iently  ari^e  by  impli^ 
cation ;  and  in  dibtingui&hing  ;the  in^itanGes  in 

(k)  1  Inst.  2id  a.  ' 


Yhicb  they  may  and  muy  not  ^e^  grmt  jAaM 
and  nicety  are  required. 

And  «ince  qu^sti^ns  of  this  sort  generally  end 
for  tbtf  most  part  are  applicable  to  giits  ^f 
estates  tally  the  learning  on  tho^  reniaiuder* 
n'ill  be  introduced  into  the  chapter  treating  of 
these  estates.  The  present  purpose  \iiU  be 
answered  by  defining  these  remainders,  awl 
diiowing  their  nature^  their  qusditiesi  and  eiiteotp 

It  is  not  necessary  that  the  pardes  shouldf 
ID  tlie  first  instance,  take  by  way  of  remaiuder*, 

It  frequently  happens  that  they  take  under 
UmitationSf  which,  as  to  their  original  shares 
confer  a  right  of  immediate  po^sessiop. 

The  doctrine  of  cross  remainders  is  alwaj^ 
Implied  to  estates  which  are  to  take  place  4n 
tH^  share  or  parcel  of  land  c^  each  person,  qa 
the  determination  of  his  estate  in  tliat  shar^  QM 
paitx)!  of  land-  The  denomination  does  oot 
apply  to  the  estates  which  the  fiarti^s  li^kf  in 
tb?  original  shares  und^r  tlu»  &r9t  g^  w  li«u» 
tation  to  them. 

Croas  remainders  must  be  defined,  ;fir9t^  m 
heti^em  %yfo  penpons,  nnd,  lecwdi^,  aal^twer* 
three  or  lUDre  persons  i  for  i\Q  definition  of 
eross  remainders,  as  between  two*  persoast 
w<>uld  be  sutKciently  e&tensive  to  show  the 
natiire  of  these  remainders  as  between  three  or 
more  persons. 

Cross  remainders,  between  two  persona,  v^ 
%^  remainder  limitMi  to  enoh  ol*  two  Mvons^  io 
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lands,  or  the  parts  ot  lands,  previouaiy  limited 

to  the  other  of  them. 

Cross  remainders,  as  between  three  or  more 
persons,  are  several  remainders  limited  to  each 
of  three  or  more  persons,  in  lands,  or  the  parts 
of  lands,  previously  limited  to  each  of  them, 
and  operating  by  way  of  successive  accumulated 
remainders  on  the  several  aliquot  parts,  which' 
each  takes  in  the  shares  of  the  others ;  so 
that,  in  the  first  place,  or  by  way  of  immediate 
^tate,  each  person  is  to  have  a  parcel  of 
lismd,  or  a  part  of  a  parcel  of  land,  and  the 
others,  as  tenants  in  common,  are  to  have  an^ 
estate  in  remainder  in  the  lands  or  part  of 
this  person ;  and  the  persons  taking  each  part 
tinder  each  successive  gift  of  remainders,  are 
to  have  remainders,  in  like  manner,  in  the  part? 
Kmited  to  each  other,  till  every  subdivided' 
part  is  divisible  between  two  persons  only  ; 
and  then  each  of  these  persons  is  to  halve  8^ 
remainder  in  the  share  of  the  other ;  so  that^* 
ultimately,  by  small  undivided  -  parts,  the  en^ 
tirety  of  the  lands  may  centre  in  one  person. 
These  remainders  place  the  parties  in  the  like 
situation  as  coparceners,  inheritable  to  each 
other :  observe  this  differenee,  however ;  af 
many  parties  as  there  are,  according  to  the 
number  of  the  persons  taking  under  cross  re^ 
mainders,  so  many  successive  interests,  eitbei^ 
vested  or  contingent,  there  will  be  in  every 
part.*    The  consequence  is^  that  if  A  and  B 
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are  teoaato  m  cgn^moo,  with  cros^  remaintjhens 
,6ach  of  them  has  an  estate  in  the  part  of  th^e 
other ;  and  in  each  part  there  are  t\i^o  estates ; 
one  limited  to  the  person  taking  originally^  th/B 
Qther.to  the  person  taking  by  way  of  re* 
mainder. 

.  So  if  three  persons  are  tenants  in  common^ 
Wjith  cross  remainders  between  them)  thei^ 
.will  be  three  distinct  and  successive  estates,  in 
different  degrees,  in  each  part ;  and  the  second 
.estate,  being  the  .first  remainder  in  that  pjBirty 
wtU  limit  that  part  between  those  two  person? 
who  do  not  take  any  interest  in  the  original 
fAi^xfi  of :  that  part ;  and  these  two  persons  i^iU 
t«ke  as  tenants  in  common,  and  a  remainder 
,he  limited  to  each  pf  them  in  the  share  of  th^ 
other.  When  more  than  three  persons  are 
tenants  in  common,  with  cross  remainders  b^ 
:tFeeii  them,  there  wUl  be  an  incre^ed  number 
<>f  remainders ;  adding  one  remote  or  succeasivp 
.remainder,  in  every  part,  and  in  every  degree, 
fgr  each  distinct  person ;  and  eyery  r^m^jodef* 
iQ  each  part,  will  exclude  the  person  whp  taI(Qs 
under  the  limitation  or  gift  of  any  prior  ^9ti^tp 
id  that  part ;  or  in  the  original  share  of  which 
this  particular  part  is  a  subdivided  portipn. 

The  subdivision  is  originally  by  parts;  so 
that  each  person  taking  under  cross  remain* 
dars  has  an  .estate,  in  each  part;  and  tha 
Qwwr  of  every  other  part  takes  a:  remainder,  in 
the  BhskTp  or  respective  shares  pf  the  otheir  «r 
Others  of  the  donees. 
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The  right  of  possession  under  cross  re«- 
mainders,  may  be  assimilated  to  the  order  of 
succession  between  coparceners.  In  the  mode 
in  which  they  become  entitled  to  the  possession, 
and  the  proportions  in  which  they  take,  there 
is  a  very  near  and  striking  analogy.  In  point 
of  estate  and  interest,  there  is  not  any  re- 
semblance whatever.  Every  person  whose  title 
is  to  commence  by  descent,  has  a  mere  ex- 
pectancy, a  right  or  chance  of  succession, 
depending  on  the  death  of  his  ancestor,  and 
subject  to  the  power  of  alienation  by  that 
ancestor.  Under  cross  remainders,  each  person 
takes  an  estate  in  his  own  right;  so  that  he  has 
an  estate  in  every  part  of  the  land  at  the  same 
time,  by  parts.  In  some  parts  he  may  have  an 
estate  in  possession ;  in  other  parts,  one  estate 
by  way  of  immediate  remainder ;  and  in  other 
parts,  one  estate,  or  several  estates,  by  way  of 
more  remote  remainder:  and,  ultimately,  he 
may  become  entitled  to  the  entirety  in  possession. 
But  then  his  right  will  be  by  different  degrees 
of  possession,  and  under  different  estates  in 
every  part. 

Generally  speaking,  the  entirety  is,  in  the 
first  place,  divided  into  equal  shares ;  corre- 
sponding to  the  number  of  persons  who  are  to 
take  these  shares ;  and  on  the  determination  of 
the  estate  of  each  person,  the  others  are  to  take 
the  part  of  that  person  between  them,  as  tenants 
m  common,  by  way  of  remainder.  Thus  th^ 
lands  are,   us  between  these    remainder-mea» 
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divided  into  one  share  less  than  the  original 
shares  of  all  the  parties. 

On  the  determination  of  the  estate  of  each 
remainder-man,  the  part  of  that  person  is  to 
be  divided  between  the  other  donees,  by  way  of 
remainder^  so  that  the  shares  in  that  part,  under 
this  remainder,  will  be  reduced  in  number; 
and  so  on,  as  to  the  part  of  each  person,  under 
each  successive  remainder,  till  the  entirety  of 
each  original  share  shall,  by  parts,  have  been 
limited  to  each  person,  and  consequently,  by 
parts,  the  entirety  may  vest  in  possession  in  one 
individual. 

Cross  remainders,  as  between  four  persons, 
do,  with  a  view  to  each  part,  become,  in  the 
first  line  of  remainders,  as  cross  remainders 
between  three  persons ;  and  in  the  next  line, 
as  cross  remainders  between  two  persons. 

When  the  remainders  are  limited  as  between 
more  than  four  persons,  then  on  each  successive 
limitation  of  remainders  in  ef^ch  part,  the  re- 
mainder in  that  part  will  experience  a  similar 
reduction  ;  and  on  every  more  remote  and  suc- 
cessive line,  the  remainders  in  each  part  must  be 
considered  as  crossed  between  one  person  less* 
than  the  number  of  persons  in  the  former  line 
of  remainders  in  that  part. 

The  reason  of  this  reduction,  is,  that  each 
successive  remainder  is  introduced  in  place  of 
the  estate  of  another  person;  and  is  a  provi- 
sion for  the  determination  of  that  estate,  BXkd^ 
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and  making  it  necessai-y  that  the  estate  of  that 
person  should  be  determined  before  the  next 
remainder  limited  in  that  part  should,  as 
far  as  respects  the  possession,  come  into  its 
place. 

To  elucidate  these  observations,  and  apply 
them  first  to  cross  remainders  between  two 
persons. 

On  cross  remainders  between  two  persons, 
either  separate  parcels  of  land  or  undivided 
parts  of  the  same  land,  are  limited  to  them  wilh 
this  provision,  resulting,  as  a  consequence  of 
law,  on  the  declared,  or,  in  wills,  the  pre- 
sumable intention  of  the  settlor,  that  each  taker 
shall  have  the  lands,  or  the  part,  of  the  other 
of  them,  when  the  estate  of  that  person  shall 
determine.  And  as  each  person  has  a  remainder 
in  the  lands,  or  part,  of  the  other  of  them,  theso 
estates  are  called  cross  remainders. 

It  is  difficult  to  represent  the  situation  of 
those  persons  who  have  these  remainders,  by 
lines  or  any  symbolical  figures.  It  is  still  more 
difficult  to  define  remainders  of  this  description. 
They  are  to  be  described  rather  than  defined. 
The  descriptions  now  given,  are  as  accurate  as 
tiie  Author  of  this  Treatise  could  make  them. 
He  is  sensible,  however,  that,  of  themselves, 
they  will  convey  a  very  imperfect  idea  of 
the  rediainders  intended  to  be  described. 

The  iftost  satisfadtory  manner  in  whi<2h  thb 
Estates,  and  the  situation  of  the  tenants  of  thcaie 
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r€fnainders,  can  tie' exhibited,  is  by  a  short  ab-* 

St ract;  showing  tfre  ordcf  in  which  the  remainders 

are  placed.  '?/'•.. 

Suppose  A  and  JJ  to  be  tenatfii  in  common^ 

with  cross  remainders  between  tlleifi ;. in  .point 

of  effect,  the  lands  will  stand  Umite'd-  in'itliis 

••  •  •- 


manner : 

As  to  one  moiety : 
To  A  for  life,  or  in  taii. 
Recnainder  to  B  for  life,  or 
in  taii. 


As  to  the  other  moiety  : 
To  B  for  life,  or  in  tail. 
Remainder  to  A^  for  life  or 
in  tail. 


When  three  persons  (for  instance,  A^  By  and 
C,)are  tenants  in  common,  with  cross  remainders 
between  them,  then  the  order  of  limitation  will 
be  in  this  form  : 


As  to  one  third  part: 
To  A  for  lif(?,  or  in  tail. 
Remainder  to  B  and  C, 
as  tenants  in    com- 
mon, for  life,  or  in 
taU. 


As  to  another  third 
part : 

To  JBforlife,  or  in  tail. 

Remainder  to  A  and  C, 
as  tenants  in  com- 
mon, for  life,  or  in 
tail. 


As  to  the  other  third 
part: 

To  C  for  life,  or  in  tail. 

Remainder  to  A  and  B, 
as  tenants  in  com- 
mon, for  life,  or  ia 
tail. 


Sometimes,  indeed  generally,  remainders  are 
superadded  on  these  cross  remainders,  so  as  to 
cross  the  remainders  between  the  several  per- 
sons taking  as  tenants  in  common,  aqd  make 
the. aliquot  parts  which  they  take  under  each 
limitation  of  cross  remainders,  the  subject  of 
siaother  line  of  remainders;  by  these  means 
extending  the  right  of  each  tenant  to  the  shard 
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of  his  companion  in  the  ten.ancy.     The  descrip- 

tions  attempted  to  be  giYfnof  cross  remainders 

between  three  or.. mqr^ 'persons,  is  intended  to 

represent  thk'Wcoinnulation  of  remainders. 
*,■••• 

When,  the"  remainders   are   limited  in  this 

••  •     • 

iqaiirier/'then  as  to  the  part  taken  under  each 

.  -.  Successive  remainder,  other  remainders  are  su- 

•  ■  

\  • '  peradded,  and  limited  crosswise,  to  the  different 
persons :  thus,  in  the  instance  of  cross  re- 
mainders between  three  persons,  the  first  re- 
mainder divides  the  share  of  A  between  B  arid 
C,  as  tenants  in  common  ;  the  next  remainder 
limits  cross  remainders  of  the  share  of  -4  as 
between  J3  and  C ;  the  same  distribution  of 
shares  takes  place  between  J  and  C  in  the  share 
of  Bj  and  between  A  and  JB  in  the  share  of 
C.    Thus,   as  to  the  third  part  of  A  : 

A  is  tenant  for  life,  or  in  tail ;  B  and  C  are 
remainder-men,  as  tenants  in  common  for  life, 
or  in  tail;  with  remainder  as  to  the  sixth  part  of 
B  to  C,  and  with  the  like  remainder  as  to  the 
sixth  part  of  C  to  B. 

When  these  remainders  are  crossed  between 
more  than  three  persons,  with  the  intention 
that  the  entire  property  may  finally  be  enjoyed 
by  one  person,  then  the  remainders  are  mul- 
tiplied ;  and  one  estate  in  every  subdivided  part 
must  be  added  for  each  distinct  person ;  thus 
the  original  shares  will,  in  point  of  number,  be 
equal  to  the  number  of  persons  taking  these 
shares ;  and  on  the  first  limitation  of  remainders, 


RSMAINDERS.  103 

that  part  will  be  distributed  into  subdivided 
parts  ^mong  the  owners  of  the  other  shares ; 
and  on  each  successive  remainder,  the  parts 
will  be  multiplied  into  aliquot  parts,  by  dividing 
each  aliquot  part  among  those  who  are  to  take 
the  same  as  tenants  in  common. 
-  In  these  cases,  the  limitations,  or  the  law  in 
its  application  of  them,  runs  successive  changes 
of  estates  in  remainder  in  each  part,  from  one 
person  to  another,  as  long  as  there  are  two  or 
more  persons  to  divide  any  and  every  part 
between  them.  By  these  means,  the  parts,  and 
subdivided  parts,  will  be  increased  by  a  mul- 
tiplied progression. 

As  between  two  donees,  the  parts  are. 

Half Half. 

And  they  will  not  experience  any  greater  sub- 
division. 

As  between  three  donees,  the  parts  are. 




3 

1                1 
5              3 

6~^ 

I         1 

6       6. 

And  each  third 

part  will  be 

subject 

to 

the 

like  subdivision. 
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As  l>etweeii  four  donees,  the  parti  are^ 


-l 

4 

-                    •                           • 

4 

1 

4     -. 

;        4.    : 

t 7 — 

12        12 

— \ 
12 

9 

« 

54.        24. 

) 

And  each  fourth  part,  aqd  every  twelfth  pkrt, 
jmust  be  subdivided  in  like  manner  as  the  first 
fourth  and  first  twelfth  parts  respectively. 

It  follows,  whefa  therfe  are  cross  remainder^ 
between  two  persons,  each  may  have  the  en- 
tirety by  moieties ;  one  moiety  by  the  original 
gift;  and  tbe  other  moiety  under  the  remainders. 

And  when  there  are  three  crosfi  remainders, 
and  these  remainders  are  continually  crossed, 
then  each  donee  will  have  the  whole ;  and  he 
will  take  the  same  by  parts,  of  different  pro- 
portions. For  instance,  A^  the  owner  of  the 
first  share,  will  have  one  third  part  by  original 
gift;  two  sixth  parts  by  the  first  remainder, 
being  one  half  of  the  share  of  the  remainder 
to  P,  and  one  half  of  the  share  of  the  re- 
mainder to  C ;  and  under  the  second  remafnder 
he  will  have  two  further  sixth  parts ;  making, 
by  different  parts,  the  entirety  of  the  whole. 
These  parts,  however,  are  taken  with  an  owner- 
ship, conferring  a  right  of  possession,  at  different 
times ;  and  each  person  takes  ah  estate  in  each 
subdivided  part,  whatever  the  number  of  sub- 
'divislbnS  inay  be.  This  is  also  th6  ciase  a's  to 
each  original  donee,  with  a  vieV  *t6  the  -^veral 
shares  of  all  his  companions  in  the  tenancy. 
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To  elucidate  tiiese  observations  still  farther, 
they  shall  be  applied  to  cross  remainders  between 
four  persons. 

Thus,  suppose  four  persons  to  take  as  tenants 
in  common,  with  cross  remaitiders  between 
them,  and  A  to  be  one  of  the  donees ;  he  will 
be  entitled  to  the  several  aliquot  parts  noticed 
by  the  number  to  which  the  letter  A  is  prefixed : 
thus, 
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So  that  A  J  as  tenant  in  common^  does,  in 
the  first  degree^  take  one  fourth,  or  a  quarter 
part.  In  the  first  line  of  remainders,  by  dis- 
tinct parts,  and  for  a  distinct  estate  in  each 
part,  he  takes  three  twelfth  parts,  being  another 
fourth  part.  In  the  second  line  of  remainders, 
he  takes  six  twenty-fourth  parts,  being  another 
fourth  part ;  and  in  the  last  line  he  takes  six 
twenty-fourth  parts,  being  the  remaining  fourth 
part :  and  his  title  to  the  entirety  is  by  sixteen 
different  shares,  and  one  estate  in  each  of 
these  parts.  The  multiplication  of  shares  will 
increase  according  to  the  number  of  persons 
between  whom  the  cross  remainders  are  first 
limited ;  increasing  the  shares  in  a  certain 
ratio,  by  the  rules  of  compound  multiplication, 
or  rules  bearing  some  analogy  to  that  mode  of 
computation. 

The  observation  arising  from  this  table  of 
cross  remainders,  is,  that  in  every  line  of  re* 
mainders  A  does,  in  the  successive  remainders, 
severally  answering  to  each  line,  take  several 
parts,  equal  in  the  whole  to  his  original  aliquot 
part.  The  same  observation  applies  to  J3,  C  and 
D  respectively. 

Thus,  under  the  first  line  of  remainders^  ope- 
rating on  the  original  shares  of  JB,  C  and  D, 
A  has  three  twelfths,  or  one  fourth  part;  in 
the  second  line  of  remainders  he  has  six  twenty- 
fourth  parts,  being  three  twelfth  parts,  or  another 
fourth  part ;  and  under  the  third  line  of  remain- 
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ders  he  has  six  other  twenty-fourth  parts,  being 
the  remaining  fourth  part. 

From  these  deductions  it  appears,  diat  cross 
remainders  are  most  accurately  represented  by 
lineSf  or  degrees  of  possession ;  and  that  the 
aliquot  parts  of  each  person,  in  each  line,  are 
always  equal,  and  no  more  than  equal,  to  his 
driginal  share.  It  is  also  observable,  that  the 
number  of  aliquot  parts  in  each  line  will  vary 
according  to  the  number  of  persons  who  take 
shares  in  the  entirety ;  and  that  in  the  last  line 
of  remainders,  and  also  in  the  last  line  except 
one,  the  parts  will  be  the  same  in  number; 
because,  in  the  last  line  of  remainders,  the  limi* 
tMicfn  of  each  part  is,  in  fact,  a  limitation  of 
e^ss  remainders  as  between  two  persons;  and 
the  last  line  only  changes  the  part  between 
these  two  persons  on  the  determination  of  the 
estate  of  each  other. 

X)n  the  table  of  cross  remainders  it  is  db^ 
s^rvable,  with  reference  to  the  possession,  that 
M  between  two  persons^  one  of  them  has  at  first 
h^Mj  'dnd  eventually  he  may  have  the  whdie. 
One  df  three  persons  has  at  first  one  third  part ; 
afterwards  he  may  have  a  moiety,  or  half;  and 
finally,  the  whole.  One  of  four  has  at  first  one 
fourth  part ;  '2dly,  he  may  have  a  third ;  Sdly, 
he  may  have  one  moiety,  or  half  part ;  and 
finally, 'he  may  have  the  whole,  or,  in  other 
terms,  the  entirety.  And  so  on  in  like  manner 
in  'each  gradation  of  numbers,   reducing  the 
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original  share  according  to  the  higher  denor 
mination,  and  adding  one  as  the  estate  of  each 
donee  determines. 

The  utility  of  considering  and  defining  re* 
maindefs  of  this  description  may  be  easily 
proved ;  since,  from  the  nature  of  cross  remain* 
ders,  practical  conclusions,  of  very  material  con- 
sequence^  are  to  be  drawn.  The  opinion  to  be 
formed  on  the  power  of  alienation,  and  also  on 
the  operation  of  an  assurance,  will  frequently 
depend  on  a  perfect  solution,  and  consequently, 
knowledge  of  the  nature  of  these  remainders. 
Under  cross  remainders,  each  person  has  an 
estate  extending  in  different  lines,  and  with  dif- 
ferent degrees  of  right  to  the  possession,  to  every 
part  of  the  lands  which  are  the  subject  of  these 
remainders ;  cotisequently,  he  has  a  power  of 
alienation,  over  every  part  of  the  land,  according 
to  the  nature  of  his  estate,  and  the  extent  and 
relative  degree  of  his  owqership,  in  each  pa^r; 
ticular  part, 

.  In  each  part  he  has  only  one  estate^  and  that 
estate  is  either  in  possession  or  remainder ;  and 
a9  to  hi^  estates  in  remainder,  he  has  a  remainder 
in  a  more  immediate,  or  more  remote,  degree, 
according  to  the  order  and  place,  in  which  thftt 

» 

estate  stands  in  the  table  of  cross  remaindera, 
lie  has  not  two  estates  in  any  one  part  of  the 
land.  It  fpllows,  that  whether  he  levies  a  fine 
or  makes  a  conveyance  of  the  entirety  of  the 
land,  that  fine  or  cdriv&yance  will  extend  to  his 
estate  ineach particular  part ;  and  it  ^Iso  follows. 
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that  the  estate  of  every  tenant  in  possession, 
holding  under  a  limitation  with  subsisting  cross 
remainders,  is  succeeded  by  a  remainder  or 
remainders  over  in  favour  of  other  persons. 

A  consequence  flowing  from  these  deductions 
is,  that  a  tenant  in  tail  with  cross  remainders 
cannot  of  himself,  without  the  concurrence  of 
those  in  remainder,  make  a  good  title  to  the 
particular  part  of  which  he  has  the  freehold  in 
possession,  by  any  other  means  than  suffering 
a  common  recovery  of  that  part. 

A  fine,  feoffment,  or  other  like  conveyance  of 
that  particular  part  of  the  lands,  would  pass  a 
fee,  determinable  on  the  failure  of  the  issue 
inheritable  under  the  intail.  It  would  not  alien 
the  estate  of  the  persons  in  remainder.  To 
overreach  and  bar  their  estate  in  this  part,  and 
exclude  their  title,  a  common  recovery  is  abso- 
lutely necessary.  This  is  a  point  deserving 
attention  in  practice. 

To  simplify  the  case  as  much  as  possible,  and 
to  show**  the  application  of  these  observations, 
let  it  be  supposed  that  A  and  B  are  tenants  in 
tail,  with  cross  remainders  l)etween  them,  and 
that  one  of  these  persons  wishes  to  sell  or  ac- 
quire the  fee-simple  of  his  moiety.  To  do  this 
effectually,  he,  acting  alone,  must  suffer  a  reco- 
very. That  assurance  would  bar  the  remainder 
existing  in  his  moiety  j  but  a  fine,  or  convey- 
ance by  feoffment,  lease  and  release,  &c.  would 
merely  pass  the  time  of  his  own  estate ;  and, 
afler  his  death,  and  failure  of  issue,  the  person 


I 
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entitled  to  this  moiety,  under  the  limitation  of 
cross  remainders,  might  by  entry  (unless  the 
remainder  was  discontinued,  and,  if  discontinued, 
then  by  action)  recover  this  moiety.  In  this 
particular,  the  difference  between  cross  remain- 
ders, and  a  limitation  to  two  persons  as  tenants 
in  tail,  with  remainder  or  reversion  to  them  in 
fee,  is  deserving  of  attention.  In  the  former 
case,  each  person  has  one  estate  in  different 
parts,  and  a  power  of  alienation  over  each  of 
these  parts,  according  to  the  order,  nature  and 
situation  of  his  estate  in  that  part.  In  the  other 
case,  each  person  has  two  estates  in  the  same 
identical  party  and  no  estate  whatever  in  the 
other  part;  and  for  this  reason,  no  power  of  alien- 
ation over  that  part  (h) . 

A  consequence,  however,  of  his  having  several 
estates  in  the  same  part,  is,  that  a  fine  levied  of 
his  moiety,  if  with  proclamations,  will  complete 
-the  title  to  the  fee-simple  of  that  moiety ;  be- 
cause the  fine  will  take  from  the  estate-tail  the 
privilege  of  the  issue  under  the  statute  de  dams ; 
and  then  the  time  of  the  estate-tail  in  this  moiety 
will  merge  in  the  reversion  or  remainder  in  fee 
of  the  same  moiety.  But,  as  will  afker wards  be 
noticed,  a  fine  is  even  in  this  case  an  ineligible, 
and  sometimes  an  improper,  assumncei  since 
it  may  accelerate  charges  on  the  reversion, 
and  subject  the  owner  to  incumbrances,  which 
he  might  have  avoided  by  suffering  a  common 
recovery  (c). 

(h)  Church  t.  Edx/oards^  a  Bro.  C.  C.  i8o;  3  Conrejr.  91. 
(cj  V  Convey.  54« 
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These  observsatiofid  miiy  b^  UlttstfatpcJt  i«imI 
their  appJication  rendered .  more  obvicHii^,  ^]^ 
opposite  ezaniple9# 

« .  Assume  then  the  facts,  that  A  9  B  and  C  iirp 
tenanta  in  taiU  with  cross  remainders  in  t^  Iter 
tweanthem,  \Yith  reve^r^i^n  in  fee  to  them:  ^ 
fine  by  them  jointly,  of  aU  the  land  wpyld  effegr 
tually  extinguish  their  several  estates-tail  i^ 
possession  and  remainder,  and  pass  the  owner'- 
abip  under  the  estates-tail  and  the  reversion  ;in 
fee ;  for  as  the  fine  pf  each  persofi  extends  over 
all  the  land,  it  will  bar  his  estate  in.  §  very  par  t^ 
By  these  .  means,  catjeris  paribus^  a  good,  titl^ 
would  be  made  to  the  entirety  of  the  lands  in 

&e-siinpl9.  .  . 

So  if  each  of  them, .  separately^  l/evi^qd  ^  fipf 
pf  the  entirety  of  the  land  to  the  saipe  person, 
jtbat  fine  would  complete  the  title ;  becau^  ea^c^i 
person  would  give  his  estate-tail  in  possession  ip 
ja  third  part,  and  also  his  estates-tail  in  t)i§  firta^t 
and  second  line  of  remainders  of  th^  other  twp 
.third  part«^  and  also  his  reversion  ip  fee  in  hia 
anginal  third, part :  but  admit  that  each  tenant 
ip  tail  should  levy  a  fine  of  the  entirety  to  fi 
distinct  j>erspn;  that  .fine  would  qperate  on  t\kp 
^tate-itail  and  reversion  of  the  conusor  of  thp 
fine  in  his  particular  share ;  but  it  would  pot 
bar,  exclude,  or  defeat  the  two  line3^  of  remaiup 
ilers  in  tfaatahare;  and  con9equentljf»  aft^  ^ 
ibilure.of  issue. of  the  conusor  in. any  9«€5:qf  tbp 
fines,  the  others,  or  their  issue  or  alienee,  entitj^ 
under  the  cross  remainders,  might  by  their  ertxy, 
if  there  was  not  any  discontinuance  (and,  in  oase 
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bf  a  diflContinuaDce,  by  th^ir  action),  recover 
this  share  of  the  lands,  and  would  become 
tenants  in  tail  of  the  same  shar6 ;  and  if  each 
should  levy  a  fine,  or  suffer  a  recovery  of  the 
original  and  particular  shate  of  which  he  is 
tenant  in  tail  in  possession^  he  would  not  even 
exclude  himself  or  his  issue  froin  the  estates 
in  the  other  parts  which  he  has  by  way  of 
remdinder. 

From  the  same  principles  it  follows,  that  if 
two  of  these  three  tenants  in  tail  should  suffer 
a  commoti  recovery  of  their  two  third  parts,  and 
the  other  tenant  should  levy  a  fine  of  his  third 
part,  the  title  would  be  open  to  the  objection 
that  those  donees  who  suffered  the  recovery 
still  had  a  remtunder  in  the  share  of  the  person 
who  levied  the  fine ;  because  that  fine  does  not 
operate  with  effect,  to  bar  these  remainders. 
It  also  follows,  that  the  recoveries  being  a  bar 
of  all  remainders  in  the  two  third  parts  of  which 
they  are  suffered,  the  third  tenant  in  tail  and 
his  issue  have  not  any  existing  title  in  these 
two  parts. 

Suppose  one  of  several  tenants  in  tail,  with 
cross  remainders,  to  be  desirous  of  selling  his 
estate  throughout  the  different  parts  of  the 
lands;  and  let  it  be  considered  what  is  the 
proper  mode  of  assurance  for  transferring  these 
estates; 

Of  that  part  x>f  which  he  is  tenant  in  tail  in 
possession  he  may  suffer  a  commoq  recovery; 
and  that  recovery  will  be  effectual  to  bar  all  the 
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jremuridets  in  thd  ghdre  of  which  he  is  seised 
if)  this  manner.  A  complete  titles  therefore^  may 
be  ihadd  tb  thisi  |>art  of  fhe  land.  The  remain- 
ing parts  of  the  land  are  held  for  estates  by  way 
of  remote^  remainder.  Of  these  parts  he  alone 
cannot  su^  a  recovery ,  which  will  be  good 
even  d^amst  hii#  own  issue,  much  less  against 
those  in  remainder;  for  as  tlie  freehold  of  these 
shares  is  not  in  his  power,  his  recovery  would  be 
defeetive  for  want  of  a  good  t^iant  to  the  writ 
of  entry-  By  a  fine  with  proclamations,  he  may 
dock  his  estate-tail  in  the  shares  of  his  compa- 
nions, and  convey  to  a  purchased  that  degree  of 
interest  which  he  has  in  those  shares ;  ntamely^ 
an  estate  to  continue  as  long  as  there  shall  be 
issue  inheritable  under  the  estate-tail.  The 
ownership  under  that  conveyance  will  be  liable 
to  be  defeated  by  the  alienation  of  the  other 
tenants  in  tail,  by  their  suffering  a  common  re- 
covery :  and  these  observations  will  show,  that 
in  a  case  with  these  circumstances,  a  purchaser 
cannot  rely  either  on  a  fine  of  the  whole,  or  a 
common  recovery  of  the  whole. 

He  ought  to  require  a  recovery  of  those  parts 
of  which  the  tenant  in  tail  is  seised  in  possession, 
and  a  fine  with  proclamations  of  those  parts  of 
which  he  is  seised  by  way  of  remainder^  and 
also  a  covenant  to  suffer  a  common  recovery 
when  the  estate-tail  of  these  parts  shall  fidl  into 
his  possession.  In  these  cases  it  is  taken  for 
granted,  that  the  other  tenants  in  tail  would  not 
concur  in  the  alienation.     When  their  concur- 
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reoce  can  be  obtained,  A  common  rtcoverj^  duly 
su&red ;  or,  admitting  them  to  have  the  imme- 
diate reversion^  or  remainder-  expectant  on  their 
estates^tail,  a  fine  with  proclamations,  duly 
levied  by  all  of  them,  would  complete  the  title 
to  the  fee-simple* 

On  the  modes  of  alienation  by  a  tenant  in 
tail,  and. on  the  effect  of  the  assurances  made 
by  them,  some  practical  observations  will  be 
offered  in  tibe  chapter  on  Estates  Tail. 

A  reversion,  and  even  a  reversion  a^r  an 
eatate*tail,  is  an  estate.  It  must  be  preceded 
only  by  particular  estates  derived  out  of  an 
interest  of  laifger  extent;  and  the  particular 
estates  must  leave  some  portion  of  time,  as  an 
ownership,  in  the  grantor;  As  often,  as  a  dis-> 
position  of  the  fee  is  made,  by  a  conveyance  at 
the  common  hwj  jand  by  the  limitation  of  the 
legal  estate,  either  absolutely  or  on  a  cdti^ 
tingency^  (so  a^  in  the  latter  case  the  limitation 
may  be  good  in  event i)  there  is  not  any  rever- 
sion in  the  person  from  whom  the  grant  pro- 
ceeds. The  grantor  has  merely  the  posdlHUty 
of  the  rivemonj  and  rbt  ahy  right  of  immediate 
ownership.  Thus  stands  the  law,  as  the  author 
of  this  Essay  understands  it;  but  Mr.  Feame,  in 
the  last  edition  of  his  Essay  on  Contingent  'Rc" 
mam4^99  contends^  that  the  owner  of  the  fee, 
who  limits  fhat  estate  in  'contingency,  has  the 
reversion  tiU  the  contingency  arises.  But,  not- 
withstanding the  arguments  urged  by  that  very 
able  writer  in  support  of  his  observations^,  there 

i2 
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seem  to  be  very  strong  grounds  to  incline  to  tbe* 
opinion  entertained  by  former  writers,  that  the 
fee  is  completely  in  abeyance  (d) .  And  the^ 
grantor  has  that  possibility  only  in  those  cases  in 
which  the  fee  is  in  contingency ^  or  is  for  a  quali- 
Jied  or  determinable  estate,  and  while  the  interest 
continMioontingeiUsquaUfiedsOrdderminable^eJ. 
As  soon  as  the  estate  becomes  absolutely  vested,, 
and  is  neither  determinable  or  qualified^,  but  is« 
a  pure  and  simple  fee,  vested  in  intarast^  this 
possibility  ceases. 

AlsOfWhea  under  a  limitatioB  of  a  contingent 
fee,  it  becomes  impasMle  that  the  estate  should 
vest  in  interest ; ,  or,  wheo  under  a  limitation  of 
a  quailed  or  determinable  fee,  the  estate  shatt 
determine^  the  person  by.  whom  the  conveyance 
was  mado,  will  have  the  estate  of  the  reversion, 
oc  as*  circuinstances  maj  require,  the  actual  ^ 
possession* 

On  conveyances  to  uses-  and  devises^  in  one 
case,  the  person  who  makes  the  conveyance  to ; 
useS)  and  in  the  other  instance,  the  person  who 
is  the  testato/s^  heir  at  law,  will  have  an  estate 
in  reveiMfion  tiU  the  fee^  when  limited  in  contin^ 
gencyr  shall  vest  in  interest  (/)• 

(d)  9  Afastractiy  p.  loo. 

(e)  s-Bl.  Com.  107;  Perk.  §87;    1  Lord  Rftym.  3^6 ;« 
1  Inst  34s ;  Litt  %  646,  647;  Lane ▼.  Bitt,  Obdb.  368. 

(/)  Ab  to  conteyanoes  to  uaes*  Dam  v.  Speedf  Carth.  s6s ; 
1  Viiu  Abr.  S06.  pi.  10 ;  Took  v.  GloHock,  Ssund.  q6o  ;  Femuick 
▼•  Mitfordi  1  Leon.  181.;  Earl  BedfbrfM  case,  P<^.,d-  ^  to 
deraety  Carter  ▼.  Bamarduton^  1  P.  W.  s^S  i  ^  ^"^  Abr.  106, 
pi.  15 %  Burst  ▼•  Winekdiea,  a  Burr.  879;  l  Blaclb  Rep.'i87L 
As  to  copyhold^d  Vol  19;. 
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^h^n,  on  a  conveyance  in  fee  to  uses,  the 
use  of  the  fee  or  uUirndte  tstctte  is  not  limited  so 
as  to  he  vested  in  interest ;  or  is  limited  to  the 
right  heirs  of  the  person  who  conveys  the  estate 
to  serve  the  uses,  it  is  wid,  alheit  he  depatts 
with  the  whole  estate,  he  hath  a  reversion.  It 
certainly  would  be  more  accurate,  and  more 
correspondent  with  the  common  la^,  to  say  he 
hath  an  estate  in  the  nature  and  with  the 
qualities  of  a  reversion.  This  learning  depends 
on  the  practice  of  courts  of  equity  respedting 
uses  in  their  fiduciary  state ;  and  Lord  Kenyon's 
decision  in  ^rowe  v.  BaMwere^  cited  in  a 
subsequent  page,  may  with  great  propriety  be 
referred  to  this  principle.  And  the  same 
ieaming  is  elucidated  and  fully  explained  in 
Abbot  V.  Burton  (ff)^  by  Ch.  Treoor. 

In  short,  by  means  of  the  limitation  to  the 
use  of  the  right  heirs  of  the  grantor,  or  under 
the  estate  which  he  takes  by  resulting  use,  he 
hath  a  new  estate^  with  all  the  qualities,  for  the 
purposes  of  descent,  of  the  old  dominion  or  use. 
This  is  the  sound  distinction;  it  is  founded  on  the 
rules  of  equity,  as  they  existed  antecedent  to  the 
statute  for  transferring  uses  into  possession,  and 
were  incorporated  into  the  law  by  the  provisions 
of  that  statute,  when  the  statute  gave  to  estates, 
arising  from  uses  changed  into  estates,  the  like 
qualities  as  were  annexed  to  the  use  in  its  fidu- 
ciary stttei 

It  is  of  the  utmost  importance  to  treasiure  in 
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the  mind  the  proposition,  that  when  the  fee  is  not 
limited,  or  is  limited,  and  that  limitation .  fiuls 
of  effect,  there  is  a  reversion  in  the  grantor ;  and 
that  when  no  disposition  is  made  of  the  fee,  or 
the  disposition  which  is  made  fails  of  effect,  the 
grantor  or  his  heir  has  an  estate,  which,  from 
die  extent  and  perpetuity  of  his  ownership,  will 
enable  him  to  limit  with  effect  as  many  particular 
estates  (and  under  this  term  estates-tail  are  in-* 
eluded)  as  he  pleases;  subject  only  to  be  defeated 
by  a  common  recfovery,  regularly  suffered  by 
the  person  who  has  an  estate-tail  in  possession, 
or  by  the  owner  of  a  remote  estate^tail,  when  he 
prevails  on  the  tenant  of  the  immediate  freehold 
to  join  with  him  in  suffering  a  common  recovery* 
There  are  a  few  exceptions  in  restraint  of  this 
power  of  tenants  in  tail,  enacted  by  the  statute 
laws.  Thus,  women  tenants  in  tail  of  the  gift  of 
their  husbands  or  their  ancestors,  and  tenante  in 
tail  of  the  gift  of  the  crown  for  services  per* 
formed,  are,  while  die  reversion  remains  in 
the  crown,  precluded  from  barring  the  iss^e 
and  the  remainders  (g) ;  and  even  at  the  com* 
mon  law  a  common  recovery  would  not  bar  ^ 
reversion  or  remainder  in  the  crown,  or  any 
estate  more  remote  than  tl^e  estate  of  the  crqwn^ 
when  the  crown  has  a  remainder,  fint  if  a 
grant  be  made  to  the  crown  fraudulently,  with 
an  intention  to  abridge  the  power  of  alienation 
by  tenant  in  tail,  the  grant,  as  being  fra94u)^Dt, 
would  be  void,  and  disappojlnt  ^  ii^i^tion. 

CtJ  1  Cfpirfy.  p.  146. 
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In  the  same  ]a|id  there  ipaj  at  the  same 
time  be  an  estate  in  pmeman^  and  one  estate 
or  several  estates  in  remqmder,  find  an  estate  in 
reversion. 

When  the  estate  in  possessioii  is  deterqiineds 
the  estate  in  remainder,  if  there  be  any,  other- 
wise the  estate  in  reversion,  will  become  an 
estate  in  possessiop,  with  priority  as  to  the 
estates  in  reqaainder,  when  th^re  are  several, 
according   to  the  order  in  which  they    axe 


Remaindef s  must  always  take  elTect  in  regular 
course  and  in  succession,  according  to  the.  order 
in  which  the  iWDain4ers  are  limited^  and  \fdth- 
^ttt  any  interval :  and  |ip  remainder  can  take 
eifect  in  possession,  otherwise  than  pQ  the  re* 
gtlar  dptennination  of  the  estate  by  which  it 
18  ipooedial^ly  pwceded* 

Whenever  ^  remainder  is  to  be  ^celerated, 
or  take  priority  prer  a  particulitr  estate,  this 
fod  must  be  accomplished  under  the  learning 
p(  exectttory  devises  or  shift^g  uses*  For  this 
ptll^pose  it  19  the  executory  4evisf,  or  shifti)ig  or 
springing  use,  and  not  the  quality  of  thp  estate 
as  ^  reaifdnder,  which  produces  thf9  pperi^tion 
pf  the  fesser  of  the  par^cular.  eytatej  or  th^ 
acceleration  of  the  ramaindw. 

Any  other  M^teif  st  ulr^ady  cr^t^d,  pr  a  pew 
intfi^rest,  nught  havp  been  substitut^^,  a^^  W^^^ 
equal  effect,  instead  of  the  remainder,  in  th« 
place  pf  the  particular  estatft 

An  interest  in  possession,  and  fm  interest  in 

I  4 
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remainder  or  reversion,  are  several  parts  of  the 
same  estate  (h).  When  there  are  a  particular 
estate  and  a  remainder,  the  several  limitations 
give  distinct  interests  to  the  persons  to  whom 
these  limitations  are  made. 

These  interests  (difierent  as  they  are  in  their 
nature)  and  also  a  reversion,  are,  with  reference 
to  the  person  by  whom  the  limitations  are 
made,  and  the  collection  and  relative  situation 
of  the  tenants,  several  parts  of  the  same  estate. 
,  Estates  are  said  to  be  in  remainder  or  rever- 
sion, according  to  the  relative  situation  they 
bear  to  each  other. 

The  interest  which,  as  to  one  man,  is  an  estate 
in  remainder,  may,  as  to  another  person,  be  an 
estate  in  reversion.  Thus  A  leases  to  JB  for 
life,  with  remainder  to  C  in  fee,  and  CTleaMS  to 
D  for  life ;  the  estate  of  C  is  still  a  remainder  in 
reference  to  the  estate  of  B.  In  reference  to 
the  estate  of  D  it  is  a  reversion* 

So  an  estate  which,  as  to  one  person^  is  an 
estate  in  possession  or  a  particular  estate,  may, 
as  to  another  person,  be  an  estate  in  reversion  y 
and  consequently  there  may  be  two  reversions 
in  the  same  land.  A&M  A  lease  to  B  for  life, 
B  has  the  possession,  and  A  the  reversion,  as 
between  themselves ;  and  if  B  lease  to  C,  then, 
as  between  B  and  C,  C  has  the  possession,  and 
B  a  reversion :  hence  the  doctrine  of  privity  of 
estate. 

Wheij  a  person  grants  as  much  time  as  or 

(h)  1  hmU  143  a;  2  Bfatclu  Rep.  164* 
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more  time  than  he  has  in  the  land,  though  he 
professes  to  make  the  gotnt  by  way  of  lease,  the 
instrument  will  operate  as  an  assignment  (i) . 

So  when  there  is  an  estate  for  life,  with 
several  limitations,  giving  concurrent  or  cotem* 
porary  fees,  the  latter  to  be  substituted  in  the 
place  of  the  former,  in  case  the  former  shall  not 
vest  in  interest,  as  in  Loddingtan  and  Kvne(k); 
the  interest  which  passes  by  each  of  these 
limitations  is  a  remainder  as  to  the  preceding 
particular  estate,  though  the  several  fees  are 
not  remiunders  as  to  each  other. 

Again,  these  estates,  with  reference  to  one 
another,  are  said  to  be  preceding  or  esppectant 
and  depending;  mediate  or  interveningy  and 
immediatey  original  or  primitive,  and  not  original 
or  Privative. 

An  estate  which  gives  the  right  of  enjoyment' 
at  a  time  prior  to  another,  is  <»lled  a  preceding 
estate,  in  reference  to  the  more  remote  estate ; 
Itecause  the  latter  estate  is  to  give  the  right  of 
enjoyment  at  9ome  future  time. 

And  when  it  is  said  that  an  estate  is  imme- 
diat^ly  preceding  another,  it  must  be  under- 
stood that  there  is  not  any  mediate  or  intervening 
estate. 

An  estate  which  gives  the  right  of  enjoyment 
on  the  determination  of  a  preceding  estate,  is, 
with  reference  to  that  estate»  said  to  be  ex- 

(0  %  C wrqr.  p^  1 14. 

CkJ  1  Lord  Raym.  flo8 ;  Soutkby  v.  Siw^^use,  9  Vat,  610 ; 
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Also,  when  tenant  for  life  grants  a  rent- 
charge  to  another  and  his  heirs  generally  (n)^ 
the  grantee  under  the  limitation  would  hare  a 
fee-simple,  if  the  grantor  had  an  interest  suffi- 
ciently extensive  to  warrant  an  estate  of  that 
duration;  but  the  estate'  of  the  grantf«  will 
continue  only  during  the  life-time  of  the  grantor, 
unless  the  grant  be  confirmed  by  the  rever- 
sioner or  remainder-man.  The  interest  which 
the  grantee  has^  does,  as  to  himself  and  all  per- 
sons claiming  under  him,  partake  of  the  nature, 
and  has  all  the  qualities  ofd^fee^simpk^sed  qtuercj 
till  it  is  determined  by  the  death  of  the  tenant 
for  life.  It  may  therefore  be  confirmed  as  a 
grant  in  fee.  If  there  be  a  fee  before  confir*- 
mation,  it  arises  /rom  the  learning  of  estoppels, 
and  is  one  of  the  anomalies  of  the  law. 

And  it  may  be  concluded  to  be  a  general 
rule,  that  an  estate  of  a  freehold  interest  cannot 
arise  out  of  an  estate  of  a  chattel  quality  (o) . 

In  some  cases,  as  will  appear  under  the 
chapter  on  Estates  for  Years,  such  construction 
will  be  made  as  will  give  effect  to  the  intention, 
as  near  as  may  be  :  but  a  rent  granted  for  an 
estate  of  freehold,  cannot  issue  out  of  lands  held 
for  years,  though  the  charge  be  on  some  lands 
held  for  an  estate  of  freehold^  ojid  on  other  lands 
held  for  a  term  of  years.  For  one  entire  rent 
cannot  be  a  freehold  out  of  Blackacre  (in  which 
Chere  is  an  estate  of  freehold),  and  a  chattel 

(n)  i  Inst.  301  a;  i  Rep.  147. 

(oj  Butfn  01069  7  Rep*  95 ;  9  Abstr.  1. 
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otxt  of  Whiteacre  (in  which  there  is  an  estate 
of  a  chattel  quality) ;  but  there  will  be  a  free- 
hold estate  in  the  rent;  and  the  lands  held  for 
tbe  chattel  interest  may  be  charged  with  a 
distress  for  the  rent,  though  they  cannot  be 
charged  with  the  rent  itself  (p). 

The  remedy  by  assize. for  recovery  of  renta 
induced  this  consequence. 

In  practice^  this  difficulty  is  avoided,  by  grant- 
ing the  rent-charge  out  of  the  freehold  land,  and 
demising  tbe  freehold  land,  and  demising  or  as-- 
signing  the  leasehold  lands  for  a  term  of  yearsy 
upon  trusts/or  securing  the  annuity ;  ox  by  grant- 
ing the  aimuity  for  years,  to  be  issuing  out  of 

the  freehold  and  leasehold  lands ;  and,  to  avoid 

■ « 

the  question,  whether  a  rent-charge  for  life  can 
be  transmissible  to  executors  and  administra-^ 
tors,  the  practice  of  granting  rent-charges,  even 
out  of  freehold  lands  for  years  determinable  on 
lives,  instead  of  granting  them  for  the  lives,  is 
become  very  general. 

An  absolute  estate  (q)  b  an  interest  not  subject 
to  any  qualification  or  collateral  deternunation 
by  which  it  may  be  determined,  or  condition 
by  which  it  may  be  defeated. 

An  estate  of  this  quality  will,  in  point  of 
duration,  continue  to  the  utmost  period  of  time 
to  which  it  is  extended  by  the  limitation  or  gifl» 

An  absolute  estate  depends  wholly  on  the 
words  of  direct  limitation.  The  epidiet  abso- 
luie%  is  used  to  distinguish  an  estate  extended 

(f)   7  Rep.  %$,  (fj  1  iDst.  X  b. 
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td  Any  givw  timt,  witiboat'  any  condition  to 
defeat,  or  collateral  limilation  to  determine  the 
estate  in  the  mean  time,  from  an  estate  mibject 
to  a  condition  or  collateral  limitation.  The 
term  absolute  is  of  the  same  si^ifidiition  with 
the  word  pure,  or  simple^ — a  word  which  ex- 
presses that  the  estate  is  not  determinable  l^y 
any  event  besides  the  evcfnt  marked'  by  the 
clause  of  limitation. 

These  observations  apply  to  all  the  variety  of 
estates  which  give  an  interest  of  any  duration; 
and  all  estates  give  an  interest  of  sora^  duration, 
unle.^  they  are  estates  at  will. 

An  estate  to  a  man  and  tiis  heirs  for  eVer, 
generally,  is  a  dimple,  pure,  and  abtolute  estate. 
'  Again,  an  estate  for  t\tehty  yeaVs,  and  whil(^ 
in  point  of  limitation  will  cektainly  cotitinue  to 
the  eind  of  that  period,  is  oif  the  lik6;quality ; 
because  that  time  may  hot  b6'  abridged  by  any 
event  expressed  in  any  clause  of  condilioif  or 
collateral  determination,  or  implied  by  law. 

In  this  sense,  an  estate  which  is  absbhile  dif- 
fers from 

'  A  defermhu^h  estate,  which^  according  to 
the  express  terms  of  the  limitation  thereof,  when 
it  is  first  taken,  or  the  construction  of  law  on 
the  nature  of  the  estate  after  it  is  created,  may 
determine,  by  some  event,  before  the  period 
shall  be  completed  through  which  it  is  ex- 
tended, and  during  which  it  may  continue. 

An  estate  to  A  and  hisf  heiris,  tenants  of  the 
manor  of  Dofe,  is  a  determinable  estate. 
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Though  tn  point  of  duratkm  ttnd  extent  of 
time,  the  nghtof  holding  the  Iflnd^  in  tirtae  of 
the  limiitatian  to  the  heire;  mAy '  continue  for 
erer^  the  eetsrte  whidi  passes^  hy  this  limitation 
is  sobject  to  be  determined  by  the  event  m^ ked 
by  the  words  of  qaalificationc 

Abo,  aa  estate  to  A^  dwikg  het  mdcwkood, 
is  a  determinsfble  estate.  In  constraction  of 
law  she  hi^an  etHMjefor  l^e,  determinable  oil 
her  marriage :  her  marriage  will  put  an  end  to 
her  estate  sooner  than  it  would  otherwise  expire : 
on  that  account  her  estate  is  classed  among 
determinable  interests. 

Also,  when  a  lease  is  made  to  B  for  twenty 
years,  if  A  should  live  so  long,  the  period  of 
enjoyment  under  that  title  may  be  shortened 
by  the  death  of  A  in  the  mean  time ;  and  there- 
fore a  determinable  estate  passes  by  a  lease  in 
these  terms. 

Every  particular  estate  is,  from  its  nature,  ne- 
cessarily a  determinable  one  i  but  those  estates 
alone  which  have,  by  limitation,  a  collateral  de^^ 
termination  annexed*  to  the  disposition  of  the 
land,  or  which,  from  the  nature  of  the  original 
estate,  fall  within  the  description,  according  to 
the  common  acceptation  of  the  term,  are  the 
objects  of  the  present  remarks. 

The  terms  abwlute  and  detertninable  are  con- 
trasted with  the  term  conditional ;  aiid 

A  caridiHonal  estate  may,  by  reason  of  the 
condition  annexed  to  the  same^  be  dialed 
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before  it  shall  have  completed  the  period  for 
which  it  may  continue  under  the  limitation. 

A  grant  to  A  for  twenty  yean,  provided  that 
if  C  should  pay  SO/*  to  if  on  the  first  day  of 
next  Majfj  the  term  shall  cease,  is  at  first  an 
estate  on  condition,  and  not  an  absolute  estate. 

Suppose  the  estate  to  be  absolute^  it  would 
continue  under  the  stipulation  of  the  parties  to 
the  end  of  the  twenty  years ;  but  as  a  condition 
is  annexed  to  the  estate,  to  defeat  it  before  the 
end  of  that  term,  by  effluxion  of  time,  in  case 
the  event  marked  by  the  condition  should  arise 
within  the  term,  the  estate  is  subject  to  a  con- 
dition,  and  not  absolute. 

The  quality  which  gives  to  an  estate  the  de« 
nomination  of  determinable  or  conditional  is, 
whilst  annexed  to  the  estate,  so  incompatible 
and  wholly  inconsistent  with  a  simple,  a  pure, 
or  an  absolute  estate,  that  the  existence  of  the 
one  quality  negatives  the  other.  But  some 
estates,  which  are  determinable  or  conditional, 
may  evefUually  become  absolute :  thus  an  estate 
to  Af  subject  to  be  void  on  payment  of  a  sum 
on  a  given  day,  will  become  absolute  by  default 
in  payment  of  the  money  on  that  day« 

Also,  an  estate  to  il,  or  to  j1  and  his  hdrsj  till 
B  shall  return  from  Rome,  will  become  absolute^ 
by  the  death  of  B,  before  his  return ;  since  it 
becomes  impossible  that  the  estate  should  de- 
termine by  the  event  fixed  on  for  the  collateral 
determination  of  the  estate. 
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AhOf  an  estate  whicn  is  conditional  may  be- 
come simple,  or  absolute,  by  release  of  the  con- 
dition ;  or  a  determinable  estate  may  become 
simple,  and  absolute,  by  conformation,  or  release 
from  the  person  interested  in  taking  advantage 
of  this  collateral  quality. 

And.  a  determinable  estate-tail  will  become 
an  absolute  fee-simple,  by  a  recovery  duly  suf- 
fered by  the  tenant  in  tail ;  since  the  recovery 
will  bar  all  conditions  and  collateral  limitations 
annexed  to  the  estate-tail  (rj. 

It  is  sometimes'  a  question  of  construction, 
whether  certain  words  are  of  limitation  or  of 
condition :  when  they  are  of  limitation,  they 
circumscribe  the  continuance  of  the  estate,  and 
mark  the  period  which  is  to  determine  the 
estate ;  when  they  are  of  condition,  they  ren- 
der the  estate  liable  to  be  defeated,  in  case 
the  event  expressed  in  the  condition  should 
arise  before  the  determination  of  the  estate. 
The  instances  in  which  this  question  can  arise 
in  deeds  are  not  very  numerous^  The  fol- 
lowing is  the  most  remarkable  case  which  has 
occurred : 

A  lease  was  made  to  a  widow  for  forty  years, 
with  the  words,  in  Latin,  added  to  the  limi* 
tation :  ''  under  this  condition,  that  she  shall  so 
long  continue  a  widow,  and  inhabit  the  pre- 
mises/' She  died  within  the  term,  and,  accord- 
ing to  Maor^  it  was  held  that  the  term  was  not 

(r}  Driver  ▼•  Edgar^   Cowp.  379  ;    Bemon  and  Hoiiony 
X.  Mod.  108 ;  Page  t.  Hayvaardy  2  Salk.  570.  . 
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determined  by  her  death,  but  transmitted  to 
her  executors  (rr) . 

According  to  the  opinion  of  Popham  and 
Clenchy  had  the  word  "  if  ^  been  omitted,  the 
superadded  clause  would  have  been  clearly  a 
condition  ;  and  had  the  words  "  under  this  con- 
dition, that/'  &c.  been  omitted,  the  superadded 
words  would  have  formed  part  of  the  limitation. 
According  to  Goldsborough  (s) ,  the  whole  clause 
was  considered  to  be  inseasible,  and  for  that 
reason  the  term  was  held  to  continue. 

But  tibe  question,  whether  words  are  of  limi- 
tation or  condition,  more  frequently  arises  in 
construing  wills.  In  these  instances  the  ques- 
tion is,  whether  the  estate  is  to  commence,  on 
the  contingency ;  or  is  to  vest  immediately  in 
interest,  subject  to  be  defeated  in  the  event 
expressed  as  a  condition  annexed  to  the  e^ 
XSL'te(t). 

When  one  has  the  right  of  enjoyment  solely, 
he  is  said  to  have  a  sole  or  several  estate^  to 
distinguish  his  interest  from  a  joint* tenancy ; 
and  he  is  said  to  have  the  possession  of  the  land 
separately  by  himself,  to  distinguish  his  right 
from  a  tenancy  in  common,  or  in  joint-tenancy,, 
or  coparcenary,  or  by  entireties. 

Even  a  tenant  in  common  has  a  sole  or' 
several  estate  in  his  share ;  there  is  a  severalty 

(rr)  Scnoyer  v.  Hardy^  Moor,  400,  pi.  ^2$, 
(O  Goldsb.  179  ;  10  Vin.  Abr.  22a. 

f  0  J5oe  V.  N&weUy  1  Mau.  &  Selw.  327 ;  Spring  ▼.  OBsdr,  Sir 
W.  Jones,  3^, 
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of  aeisin,  as  to  each  share,  though  there  is  a 
community  of  possession  between  the  several 
part  owners. 

Tenancy  by  entireties  (u)  is  when  husband 
and  wife  take  an  estate  to  themselves  jointly, 
by  grant  or  devise,  or  Umitation  of  use,  made 
to  them  during  coverture^  or  by  a  grant,  &c.  to 
them»  which  is  in  fieri  at  the  time  of  their  mar-* 
riage,  and  completed,  by  livery  of  seisin  or 
attornment,  during  the  coverture  (x). 

The  husband  and  wife  have  not  either  a  joint 
estate,  a  sole  or  several  estate,  nor  even  an 
estate  in  common.  From  the  unity  of  their 
persons  by  marriage,  they  have  the  estate 
entirely  as  one  individual,  and  on  the  death  of 
one  of  them,  the  entire  tenement  will,  for  ail 
the  estate  of  which  they  are  seised  in  this  man- 
ner, belong  to  the  survivor,  without  the  power 
of  alienation  or  forfeiture  (y)  of  either  alone^ 
to  prejudice  the  right  of  the  other. 

And  this  tenancy  may  be  of  an  estate  in  tail, 
as  well  as  an  estate  in  fee-^sunple,  or  of  mere 
freehold. 

In  the  accounts  of  this  tenancy  it  is  stated, 

(u)  5  T«mi  Bop.  654;  Liu.  §  391  r  1  Inst  187;  Greeneiys 
q^e.  8  Rep.  71  b;  BmufnaiU'%  case,  9  Jtep.  138;  Ovoen  an4 
Morgan^B  case,  3  Rep.  5;  Cliihero  and  Franklin^  2  Salk. 
568;  Hob.  3;  1  Inst.  112.  187;  Fearne,  48;  a  Vera.  120; 
a  Black.  R^.  an ;  Com.  Dig.  Est.  K.  1  ;  Plowd.  Com.  483; 
1  Inst.  187  a.  b;  SymoneTs  case,  Mo.  92 ;  Moody  t.  Moody, 
Ambl.  649. 

CsJ  Plow.  Com.  483 ;  i  Inst  187  a.  b ;  3>o  *• 

CyJ  1  InsL  187  b. 
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that  the  husband  and  wife  must  take  jomify ; 
laid  this  position  seems  well  founded.  It  is  the 
legal  notion  of  the  unity  of  two  persons,  who  sure 
husband  and  wife,  which  gives  occasion  to  the 
construction  of  an  entirety  of  interest  on  their 
tenancy. 

.  In  point  of  fact,  and  agreeable  to  natural 
reason,  free  from  artificial  deductions,  the  hus- 
band and  wife  are  distinct  and  individual  per^ 
sons ;  and  accordingly,  when  lands  are  granted 
to  them  as  tenants  in  common,  thereby  treating 
them  without  any  respect  to  their  social  union, 
they  will  hold  by  moieties,  as  other  distinct  and 
individual  persons  would  do  (zj. 

Also,  when  a  grant  is  made  to  a  husband  and 
his  wife  and  a  third  person^  as  tenants  in  com- 
mon, each  of  these  three  persons  will  severally 
have  a  separate  and  distinct  interest  in,  and 
tenancy  of,  a  third  part. 

When  an  estate  is  limited  to  a  l;iusband  and 
wife  and  a  third  person,  jointly,  then,  as  against 
the  third  person,  the  husband  and  wife  have,  in 
point  of  ownership,  a  moiety  only ;  and  of  this 
moiety,  and  also  of  the  other  moiety,  in  ease  it 
should  become  their  property  by  survivorship, 
the  husband  and  wife  will  be  tenants  by •  entire- 
ties ;  and  as  to  the  whole,  the  husband  and  wife 
and  third  person  will  be  joint-tenants  (a  J . 

When   husband  and   wife   are  tenants    by 

C*)  ilnit.  187  b.  S.  P. 

{a J  Litt.  §  291 ;  I  Init.  107. 187 ;  Back  r,  Andrexos,  2  Vem^ 
lao. 
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entireties  in  fee,  and  the  wife  sarvives.  ao  that 
she  becomes  solely  seised,  and  dies  intestate,  her 
heir,  it  should  seem,  would  take  the  fee  by 
descent,  and  the  heirs  of  the  blood  of  the  hus- 
band, merely  as  such,  would  be  excluded. 

But  it'  is  more  difficult  to  ascertain  what 
would  be  the  course  of  descent  of  a  fee  taken 
by  the  heir  of  their  two  bodies,  under  a  descent 
to  him  of  an  estate-tail  to  his  father  and  mother, 
and  the  heirs  of  their  two  bodies,  and  which  he 
had  by  common  Recovery  enlarged  into  a  fee- 
simple. 

He  took  by  descent  from  his  father  and 
mother;  each  of  his  parents  was  equally  the 
purchasing  ancestor.  The  difficulty  is  to  de- 
cide wheUier  the  heir  of  the  blood  oft  each 
parent,  or  the  heir  of  the  blood  of  the  survivor 
of  them^  considered  as  a  surviving  joint-tenant, 
should  be  admitted  into  the  succession. 

The  probability  is,  that  the  decision  would, 
from  analogy,  be  in  favour  of  the  heirs  of  the 
blood  of  the  survivor. 

In  Mhch's  Law  (b)  it  is  said,  a  man  and 
feme  sole  have  a  villein,  and  afterwards  inter- 
marryj  and  the  villein  purchase  lands,  they 
shall  not  have  the  lands  by  entireties^  but  by 
moieties,  jointly  or  in  common,  as  they  had  the 
villein. 

This  point  is  referred  to  the  maxim, '  things 
are  construed  according  to  that  which  was  the 
cause  thereof;'  and  the  point  is  noticed  as  it 

fhj  Page  la 
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may  lead  to  conclufiions  on  the  executioo  of 
uses  in  favour  of  husband  and  wife,  and  as  a 
contrasted  case  to  the  lease  by  coparceners, 
who  reserve  a  rent,  and  sell  the  reversion,  re-> 
taining  the  rent ;  for  though  they  vrere  copar* 
ceners  of  the  reversion  before  alienation,  they 
will,  after  alienaticH),  be  joint-tenants  of  the  rent4 

And  if  an  use  be  limited  to  a  man  and  his 
intended  wife,  preparatory  to  their  marriage^ 
and  tliey  intermarry,  they  would  be  joints 
tenants,  and  not  tenants  by  entireties  (c) « 

When  husband  and  wife  are  seised  by  entire-* 
ties  ibr  life,  with  remainder  to  the  husband  in 
tail,  his  ^e  devests  the  estate  of  his  wife,  and 
turns  it  to  a  rij^t  of  entry  (d). 

Tfaib  conclusion  flows  from  the  rules  of  the 
common  law;  namely,  the  power  which  tlie 
husband  had  over  the  freehold  of  his  wife. 

An  alienation  by  the  husband  alone,  in  the 
life-^time  of  the  wife,  will,  in  the  event  of  his 
surviving  his  wife,  be  good  for  the  share  of 
himself  and  his  wife. 

In  this  respect,  also,  there  is  a  dillerence 
between  a  tenancy  by  entireties  and  a  joint** 
tenancy.  A  joint-tenant  cannot  do  more  than 
convey  the  aliquot  part  which  is  his  share,  indi- 
dually. 

When  the  husband  and  wife  are  tenants  in 
tail  by  entireties  (e)y  and  when  the  husband 

CcJ  1  Inst.  187  b.  (dj  Bustord^B  case,  4  Rep.  lai. 

(ej  Beaum(nU*s  case,  9  Rep.  138;  Baker  and  WiUit,  CrcCar. 
471 ;  3  Abstr.  44. 


BY    £NTIR£TIfiS.  135 

« 

nlone  alienft  by  a  fine  with  proclamations,  and 
dies  in  the  life^time  of  his  wife,  the  fine  ex- 
eludes  the  issue  in  tail  from  taking  as  heirs 
under  the  intail,  and  jet'  the  ^ife  retains  all 
her  ownership  and  powers  of  alienaticui  as 
donee  in  tail,  in  like  manner  as  if  the  fine  had 
not  been  levied.  She  may  suffer  a  commoh 
recovery,  and  bar  the  remainders,  &c.  but  on 
her  death  the  estate,  deprived  of  its  descendible 
4|ua]ity  under  the  intail,  may  descend  to  her 
general  heir  as  heir,  but  cannot  descend  to  her 
issue  as  heirs  in  tail ;  unless,  indeed,  (and  this 
circumstance  does  not  disprove  the  point,  but 
merdy  adds  a  qualification  to  it,)  there  be  a 
confiroiation  to  her  and  the  heirs  in  tail,  so  as 
to  revive  the  old,  or  rather  create  a  new  estate- 
tail. 

And  when  husband  and  wife  and  a  third  per^ 
son  are  joint-tenants^  as  between  themselves,  and 
the  husband  and  wife  are  tenants  by  entireties, 
as  between  themselves,  and  the  husband  makes 
a  feoffment  of  the  entirety  in  the  life-time  of 
his  wife  and  joint-tenant,  and  then  the  husband 
dies,  the  vnSe  and  the  other  joint^enant  are  joint- 
tenants  of  the  right  (f)  ;  and  if  she  die  in  the 
lifii-time  of  the  other  jomt-tenant,  the  right 
w^ill  vest  in  him  by  survivorship. 

But  if  tlie  husband  had  made  a  feoffment  of 
one  moiety  only,  and  he  and  his  wife  had  died, 
the  right  to  their  moiety  would  have  survived 
to  the  joint-tenant;  for  as  against  the  joint- 

(/)  1  In»t.  187  b.  188  a. 
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tenant,  the  feoffment  of  the  husband  is  neither 
void  or  voidable,  though  as  against  the  wife 
and  her  heir,  it  is  voidable  (g).  .   > 

But  if  the  wife  had  survived  and  entered, 
she  would  have  become  joint-tenant  with  her 
companion  in  the  tenancy,  unless  he  had  severed 
the  tenancy. 

A  husband  also,  who  is  tenant  by  entireties 
with  his  wife,  and  joint-^tenant  with  a  third  per- 
son, may  take  a  release  of  the  share  of  the  third 
person,  and  such  release  will  be  good,  without 
words  of  inheritance. 

Joint-tenancy  is  when  several  persons  have 
any  subject  of  property  jointly  between  them, 
in  equal  s^hares,  by  purchase  (h) .  During  the 
time  they  are  to  hold  jointly,  neither  of  them 
has  an  estate  in  any  particular  part.  Each  has 
the  whole  and  every  part,  with  benefit  of  sur- 
vivorship, unless  the  tenancy  be  severed.  In 
the  ancient  language  of  the  law,  joint-tenants 
hold  per  my  et  per  tout. 

The  real  distinction  is,  joint-tenants  have  the 
whole  for  the  purpose  of  tenure  and  survivor- 
ship, while,  for  the  purpose  of  immediate  aliena- 
tion, each  has  only  a  particular  part.  Joint- 
tenants,  while  they  are  joint-tenants,  have  riot 
any  devisable  interest ;  and  a  devise  by  one  of 
several  joint-tenants,  while  the  joint-tenancy 
is  in  force,  will  be  void,  although  he  survives 
his  companion  (i) . 

r^>  1  Inst.  188 «.  (hj  Litt.  §  391;  1  Inst.  188  b. 

(ij  Stoj/i  V-  Roberts,  3  Burr.  1488 ;  AinbL  617. 
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That  a  will  may  operate  even  for  any  part. 
It  must  be  made,  or  there  must  be  a  repuhiicar 
tion  of  the  will,  after  the  tenancy  becomes  sole 
by  survivorship,  release,  &c. 

The  case  of  a  husband  and  wife  who  hold 
jointly  with  a  third  person,  may  seem  an  ex- 
ception to  the  proposition,  that  the  tenants  ;must 
hold  by  equal  shares.  In  truth  it  is  not  one. 
The  law,  when  left  to  its  genuine  construction,, 
considers  the  husband  and  wife  as  one  pers(Hi ; 
consequently,  the  terms  of  the .  description  in 
their  legal  sense^  with  reference  to  the  legal 
unity  of  the  persons  of  a  husband  and  wife, 
apply  directly,  to  this  particular  case. 

This  tenancy  may,  by  the  act  of  either  of  the 
parties,  be  changed  into  a  tenancy  in  common ; 
and  by  survivorship  before  the  joint-tenancy  is 
severed,  it  may  be  changed  into  a  sole  or 
several  tenancy. 

Tenancy  in  coparcenary,  is  when  several 
persons  have,  by  descent^  a  tenement  among 
them  in  common,  by  equal  proportions,  as:  co- 
heirs in  the  same  degree,  or  in  unequal  propor-; 
tions,  as  coheirs  in  difierent  degrees. 

Th^  right  to  the  possession  is  in  common, 
and  they  have  several  and  distinct  estates: 

Each  of  them  has  a  power  of  alienation  over 
his  or  her  share,  in  the  same  manner  as  a  tenant 
in  common  has  over  his  share. 

Their  estates  are  held  in  coparcenary,  so 
long  only  as  they  claim  by  descent.  As  soon  as 
any  part  is  severed,  by  conveyance,  from  the 
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title  of  the  remaining  part,  the  part  so  severed 
will  be  held  in  common. 

Between  the  alienee  and  the  other  copar- 
ceners,  there  will  be  a  tenancy  in  common* 
The  remaining  coparceners  will,  as  between 
tiiemselves,  continue  to  hold  in  coparcenary. 
This  is  material  to  the  doctrine  of  descent,  and 
sometimes  to  the  operattoo  of  a  particular 
assurance ;  for  tenants  in  common  cannot  re* 
lease  to  each  other ;  they  must  convey  (k). 
But  coparceners  or  joint-tenants  may  release 
to  each  other  (I).  One  coparcener  may 
also  enfeoff  another;  but  a  joint^tenant  can- 
not make  a  feoffinent  to  his  companion  in 
the  tenancy  (m) .  All  that  is  to  be  understood 
by  the  latter  proposition,  is,  that  am  instnH 
meat  in  the  form  of  a  feoffment  cannot  ope^^ 
mte  in  that  mode.  But  if  there  be  a  deed^  the 
instrument  may,  under  the  hberal  construe- 
taon  now  applied  to  assurances,  be  pleaded  as 
a  release  (n.)  It  is  observable,  however,  that  one 
joint-tenant  may  lease  or  grant  foor  a  partioilar 
e^rtate  to  his  companion  (oj* 

According  to  lincb  (oo)j  a  cent  annexed  to 
a  lease  by  coparcoiers,  will,  by  a  sale  of  the 
reversion,  retaining  the  rent,  become  a  rent  in: 
joint-tenancy.  This  change  of  tenancy  is  ac- 
counted for  on  (the  maoum,  ^  the  cause  ceafling» 

(kj  Brooke,  Feoffinent,  pi.  45 ;  1  Inst  300. 
(0  1  Inst.  163  a.  196  b.  r^J  lb. 

{hJ  Bvodoi,  Confirmation,  pi.  11. 
foj  1  Inst.  186  a.  193  a. 
(09 J  finch,  Ley.  p.  9. 
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the  ef&ct  doth  likewise  cease/'  It  is  one  of  the 
anomalies  of  law* 

Tenancy  in  common  us,  when  several  persons 
have  several  distinct  estates,  either  of  the  same 
or  of  a  di£feredt  quantity,  in  any  subject  of 
property,  in  equal  or  unequal  shares,  and  either 
by  the  same  act  or  by  several  acts. 

A  tenancy  in  common  differs  from  a  joint* 
tenancy  in  this  respect :  joint-tenants  have  one 
estate  in  the  whole,  and  no  estate  in  any  par* 
ticular  part :  they  have  the  power  of  alienation 
over  their  respective  aliquot  parts,  and,  by  exer- 
cittDg  that  power,  may  give  a  separate  and  dis- 
tifltct  right  to  liieir  particular  parts.  Tenants 
in  common  have  several  and  distinct  estates  in 
their  respective  parts  :  hence  the  difference  in 
the  several  modes  of  assurance  by  them.  Each 
teoant  in  comaion  has,  in  contemplation  of  law^ 
a  distinct  tenement,  a  distinct  freehold,  k)c. 

Nor  should  it  be  passed  over  witiiout  ob- 
servation, that  the  Mime  estate  may,  as  to  pait 
of  the  .period  limited  for  its  duration,  partake 
of  a  joint-tenancy ;  and,  as  to  other  parts,  be 
a  tenancy  in  common.  This  state  of  tenancy 
may  exist,  although  the  estate  passes  by  one 
limitation^  An  example  occurs  in  the  instance 
of  a  gift  to  two  persons,  who  may  not  lawfully 
intermarry,  smd  their  twin  of  their  bodies,  and 
is  peculkur  to  this  instance,  and  other  limitations 
in  tail  similarly  circumstanced. 

In  their  life-time,  and  till  severance,  the  donees 
are  joint-tenants  of  the  freehold ;  so  that  unless  a 
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severance  be  made  of  their  tenancy,  the  freehold 
will,  on  the  death  of  one  of  them,  remain  with 
the  other.  Still,  however,  the  several  persons 
have  several  and  distinct  inheritances  to  some 
purposes ;  for,  after  the  death  of  one  of  them, 
the  part  of  that  person  (subject  to  a  right  in 
the  survivor  to  enjoy  the  same  for  his  life)  will 
descend  to  the  heirs  of  the  body  of  the  deceased 
donee ;  and  .  the  heirs  of.  each  person  (unless 
there  be  a  limitation  by  way  of  cross-remainders) 
will  be  entitled  to  that  part  only  which  belonged 
to  his  ancestor,  the  donee. 

Perhaps  it  may  be  said,  that  the  construction 
of  the  law  on  a  limitation  in  these  terms  is,  that 
the  donees  have  several  and  distinct  estates : 
one  for  the  lives  of  the  donees,  the  other  in 
tail,  expectant,  as  to  the  moiety  of  each  donee,' 
on  the  estate  of  freehold,  and  applicable  from 
time  to  time  to  his  particular  part. 

For  the  conclusion  that  the  donees  have  more 
than  one  estate,  thiere  is  not  any  reason  or. 
authority.  The  case,  of  King  and  Edwards  (p) 
seeiQS  an  authority  for  the  positions  advanced 
in  this  Essay. 

At  first  view,thecase  oiOw€nzxAMorgan(q)j 
which  had  for  its  subject  a  title  derived  under 
a  gift  to  a  man  and  his  wife,  and  the  heirs  of 
the  body  of  the  husband,  seems  to  negative 
these  positions.  The  particular  circumstances 
of  that  case,  called  for  the  decision ;  and  the 
reasons  offered  in  illustration  of  this  case,  so 

(p)  Cro.  Car.  330.  ff  J  9  Rep.  5. 
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far  from  proving  that  the  limitation  to  the 
heirs  of  the  body  gave  the  husband  an  estate 
in  remainder,  expressly  negatives  such  con- 
clusion ;  for  it  states,  that  for  the  ckuse  there 
assigned,  it  was  as  much  (meaning  the  same) 
as  if  the  husband  had  had  a  remainder  in  tail, 
expectant  on  an  estate  for  life. 
.  And  Mr,  Feame  (r)  observes,  that  in  in- 
stances of  this  sort,  the  estates  are  so  far  exe« 
cuted  in,  or  blended  with,  the  possession,  aa 
not  to  be  grantable  away  from  or  without  the 
freehold,  by  way  of  remainder.  And  in  the 
case  of  the  Qmen  v.  Marquis  of  Winchester^ 
which  seems  to  be  decisive  of  the  point  under 
consideration,  a  gifl  was  to  Lionel  Norries  and 
Ann  MUlsy  and  the  heirs  of  the  body  of  the 
said  Lionel ;  and  it  was  held,  that  a  common 
recovery  suffered  by  him  alone,  in  the  life-time 
of  Ann '  Milh^  tsith  single  voucher^  was  good 
for  one  moiety ;  so  that  this  case  must  have 
been  determined  on  the  ground,  that  in  one 
moiety  of  the  land  he  had  an  estate-tail,  in 
possession,  as  part  of  and.  connected  with  his 
estate  of  freehold,  and  not  by  way  of  remainder 
as  a  distinct  interest.  When  the  inheritance  is 
distinct  from  the  freehold,  the  intail  cannot  be 
barred,  unless  there  be  a  voucher  of  the  donee  in 
tail,  or  of  the  heir  in  tail,  and  a  voucher  over. 

From  these  determinations,  and  in  particular 
for   the  reasons  assigned  for  the  decision  of 


(r)  Essay  on  R^uuunders^  p.  41 ;  IFiscot'9  paie>  t  Rep.  41 ; 
3  Rqp.  1. 
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Owien  and  Morgan  (s)^  it  must  be  concluded 
that  the  last-mentioned  case  owes  its  decision 
to  dfie  fact,  that  the  husband  had  his  estate  by 
way  of  possession,  and  not  of  remainder. 
Clithero  v.  Franklin  (t)j  which  recognizes 
Owen  and  Morgan  to  be  an  unquestionable 
authority,  does  not,  by  its  determination,  carry 
the  law  one  point  £etrther.  For  in  Clithero  v. 
FrankUn,  the  inheritance  was  clearly  and  ex- 
prescdy  limited  by  way  of  remainder,  and 
distinct  from  the  estate  of  freehold. 

An  estate  is  then  said  to  arise  b^  limitation 
of  the  legal  estate^  when  it  is  conveyed  by 
some  or  one  of  those  modes  of  assurance,  which 
wholly  depend  for  eflect  on  the  rules  of  the 
common  law,  and  have  their  eflfect  entirely 
under  these  rules ;  and, 

j9jf  limkatum  4:f  use^  when  the  estate  arises 
by  bargain  and  sale  enrolled ;  or  a  wvenant  to 
ttand  seiied  to  uses  (being  assurances  which 
have  their  effect,  a3  giving  a  legal  right  and 
a  legal  estate,  wholly  and  merely  by  the 
Statute  of  Uses) ;  or  by  limitation  of  use,  on  some 
oonveyanoe  at  oommon  law^  or  will.  In  casQs 
of  the  latter  description,  the  assucMice  gives 
a  legal  title,  through  tlie  medium  and  by  th^ 
operation  of  the  Stat«rte  of  Uses. 

An  use  (u)  was  formerly  the  right,  in  equity, 
of  having  a  conveyance  of  the  land,  or  a  col- 
lateral intwest  out  of  the  land,  for  some  time. 

CO  3  Rep.  5-  (O  2  ^^^'  5^- 

(u)  1  EunoraiiSy  103. 
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Even  at  this  day  this  use  is,  in  moat  caaes^ 
e&ecuted  into  estate  by  the  act  of  the  law»  with« 
out  any  act  of  the  party ;  or  mediately  only  by 
the  act  of  the  party. 

The  doctrine  of  uses,  forms  a  copious  and 
intricate  branch  of  legal  knowledge,  too  exten^ 
sive  to  be  considered  at  large  in  the  present 
Work. 

.  Frequent  reference  must,  of  necessity,  be 
made  tx>  this  doctrine*  Many  of.  the  most 
curious  distinctions  in  our  books,  are  founded 
on  the  difierence  between  an  estate  taken  by 
liie  common  law,  and  estates  taken  through 
l^e  medium  of  a  conveyanoe  to  uses,  oir  under 
uses  without  any  conveyance :  and  it  will  be 
worth  the  inquiiry  to  go  so  far  into  the  learning 
on  uses,  as  may  be  a  means  of  rendering  in-t 
t^lligible  the  cases  to  be  noticed  in  different 
parts  of  this  Essay,  res|)ecting  the  measure  and 
quantity  of  estates. 

Prior  to  the  staiutefx)  which  transferred 
tba  estate  to  the  use,  or,  in  odier  terms,  the 
use.  into  estate,  the  use  consisted  in  a  confi-* 
i^ice  reposed  6y  one  person  in  another,  that 
be  would  suffer  Inm,  or  some  person  whom  lie 
bad  named  or  shouki  name,  4x>  take  the  profits 
of  the  land,  till  a  conveyance  should  be  made 
thereof,  according  to  the  trusts ;  and  that  he 
would  make  a  conveyance  of  the  land  when 
that  conveyance  should  be  required  from  him* 
And  if  the  feofiee  or  other  donee  refused  to 

ft)  «7  Hen.  VIII.  c.  lo. 
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permit  the  profits  to  be  taken  by  the  per^n 
on  whose  behalf  he  was  entrusted  to  make^ 
when  required,  a  conveyance  to  him,  the 
Court  of  Chancery,  (in  wluch  alone  matters  of 
this  sort,  as  depending  on  C9nscience,  were 
properly  cognizable)  would,  compel  him  to  do 
that  which,  in  honeslty  and  good  faith,  he  ought 
to  have  done  without  any  coercion  or  suit*. 

It  must  be  understood,  that,  in  the  several 
ingtaaoes  which  have  been  noticed,  the  cestui 
que  use  was  entitled  to  the  use  of  the  land,  or 
to  some,  interest  out  of  the  land,  as  a  rent- 
charge.  As  often  as  the  trust  was  for  the 
payment  of  debts,  or  for.  like  purposeis,  to  be 
performed  by  the  trustee,  no  person  could  call 
for  a  conveyance  of  the  land.  No  creditor  was 
endtled  to  the  use  of  the  land.  His  only  remedy 
was,  to  require  a  sale,  and  by  that  means  en- 
force ^  performance  of  the  trusts.  Hence  the 
difference  at  the  common  law,  between  uses 
and  ttusts.  Every  use  was  a  trust,  but  every 
trust  was  not  necessarily  an  use.  And,  even  at 
this  day,  those  trusts  which  are  not  uses,  are  left 
wiaffected  by  the  statute  of  57  Hen.  VHI.  and 
remain  subject  to  the  jurisdiction  of  courts  of 
equity.  They  never  can  become  legal  estates^ 
except  through  the  medium  of  a  conveyance, 
even  in  those  instances  in  which  they  can,  from 
their  nature,  be  the  subject  of  a  conveyance. 

The  law,  as  distinguished  from  equity  (y)f 
did  not  take  any  notice  of  the  interest,  even 

Cy)  Kielw.  4t  h,  i  and  314.  318. 
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t>f  the   ctztm  que  we\    or   person  entitled  to 
take  the  profits  and  call  for  the  conveyance*     ' 

When  he  obtained  the  possession,  he  was 
deemed  tenant  at  will  to  the  trustee,  as  the 
owner  of  the  legal  estate ;  and  the  trustee  might 
eject  the  ced^tii  que  use  from  the  possession, 
whenever  he  thought  proper :  and  an  action  of 
trespass  might  have  been  maintained  against 
the  cestui  que  use^  for  a  continuance  in  pos^ 
session  against  the  will  of  his  trustee  (z). 

If  the  trustee  thought  proper  to  take  the 
profits,  then,  in  point  of  law,  the  cestui  que 
use  had  not  any  right  to  interrupt  him.  ^nd 
if  the  cestui  que  use  made  a  lease,  which^  did 
not  conclude  the  lessee  by  estoppel,  the  plea 
of  nil  habuit  in  tenemerttis^  was  a  bar  to  his 
action  of  debt  for  the  rent,  in  like  manner  a^ 
it  was  to  the  action  of  a  mere  stranger,  or 
person  who  had  not  any  estate  in  the  land,  or 
in  the  use  of  the  land  (a). 

So  when  the  ce$tui  que  use  levied  a  fine, 
without  first  acquiring  the  legal  freehold  by 
disseisin,  or  by  a  feoffment  operating  by  disseisin, 
the  fine  was  void,  on  the  ground  thsA partes  Jinis 
nihil  habuerufU  tempore  Jinis  leoati  (h) . 

Also,  at  this  day,  a  fine  by  cestui  que  trusty 
without  first   acquiring    the   freehold,   cannot 

(%)  Shep.  Touch.  50a. 

(a)  Plow.  349;  isHen.  7,  1  Co.  140  a;  l  And.  39a;  Barf, 
on  the  Statutes,  388;  i  And.  3to;  2  H.  7.4;  Corbet**  que, 
a  And.  18. 

(h)  l9ttrr.95;  Sand.  309;  i  Crui«e,  390.  3io>  37  H.  8. 
so;  Bac,  on  Useg,  6,  7;  See  Boiketuid  Puth,  1  Ver^.  io6. 
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operate  as  a  bar  by  nonclaim  against  the  trus- 
tee, or  other  owner  of  the  legal  estate,  whatever 
may  be  the  operation  of  such  fine  as  between 
cestuis  que.  trust  having  conflicting  rights  (c). 

The  gpneral  impression,  prior  to  Cholmondele^ 
V.  Clinton^  was,  that  a  fine  duly  levied,  by 
a  person  who  clain^ed  to  be  the  equitable 
owner,  and  had  the  possession,  would,  except  as 
against  an  infant,  aiid  except  in  some  other 
particular  instances,  operate  by  way  of  non- 
claim  in  bar  to  those  who  had  the  right,  to 
be  the  owners  of  this  equitable  interesrt  (dj. 

A  trustee,  (and  whoever  has  the  possesston 
during  the  infancy  of  an  equitable  owner,  is 
deemed  a  trustee  for  the  infant,)^  or  a  mortgagor 
or  mortgagee,  cannot,  by  a  fine,  bar  those  who 
staiKi  in  the  contrasted  relation  of  cestui  que 
trust  J  mortgagor,  or  mortgagee. 

At  kfw  (e)^  the  cestui  que  use  had  not  either 

ju>s  in  re  nor  Jus  ad  rem ;  in  plain  English,  neither 

any  estate  in  the  land,  or  title  to  the  same^  nor 

aay  remedy  to  enforce  an  observance  of  the  truAt 

OB  the  part  of  the  trustee^ 

His  only  remedy  was  in  the  Court  of  Chap- 
eery  ;  and  in  that  court  he  ipight  commence 
his  suit  by  subpoena,  a  writ  requiring  the  party, 
under  a  stated  penalty,  to  appear  in  the  Court 
of  Chancery,  and  answer  the  complaint  of  the 
aggrieved  party. 

Cc)  Basket  v-  Piereey  i  Vcarn.  2«6 ;  Ckoimandekj^  ^.  CUntmif 
2  Meriv.  173. 
fd}  2  Freeitt.  21 ;  2  Verti.  189;  Crtirte  on  Fine*,  \9j. 
(e)  1  And.  20. 
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AU  questions  on  these  uses  or  confidences, 
were  the  sublet  of  diseussiofi,  investigation, 
and  decision^  in  the  Coart  of  Chancery.  That 
coart  administered  justice  to  the  parties  agrees- 
abiy  to  tiie  merits  of  their  respective  cases, 
without^  at  all  times,  regarding  the  ^ule  \?hich 
the  law  would  have  applied  to  a  similar  case, 
on  a  question  relating  to  a  legal  estate,  with  the 
like  circumstances. 

The  judges  of  the  ordinary  courts,  were 
bound  to  observe  the  rules  of  the  eommon  law, 
however  strict. 

They  were  not  at  liberty  to  take  into  their 
consideration,  the  equitable  circumstances  of 
which  the  several  cases  of  the  respective  claim-*- 
ttits  were  constituted. 

The  rules  of  the  common  law  were  adopted 
Oft  reasons,  and  many  of  them  of  feodal  ongin, 
which  at  some  period  rendered  it  nec'essury 
that  these  rules  should  be  introduced  into  the 
system  of  our  tenures  or  jurisprudenee ;  and  to 
avoid  inconveniencies,  which  could  not  adse 
in  conseqneifee  of  a  de^rtnre  from  those 
fules  by  conrts  of  equity,  iri  decidkig  questions 
of  use'.  Hence  arose  a  difference  in  the  de- 
cisions of  the  several  courts,  on  the  subject  of 
the  several  matters  tirithin  their  respective 
ji«fis£ctione% 

Inconvenien<^s  which  might  arise  by  means 
of  the  limitation  of  the  legal  estate,  contrary 
to  the  rules  of  the  common  law,  could  not  arise 

from  similar  limitations  of  the  use. 
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And  the  want  of  a  tenant  of  the  immediate 
/reehold,  or  the  notoriety  of  change  of  owner- 
ship through  the  form  of  livery  of  seisin,  at- 
tornment^ &c.  &c.  were  not  of  any  importance 
in  application  to  uses,  when  they  were  trusts, 
i  The  intention  of  the  parties  frequently  re* 
quired  that  courts  of  equity  should  .  recede 
from  the  rules  of  the  common  law  applicable 
to  estates.  *  These  courts  complied  with  that 
intention,  more  readily,  because,  from  the  dif- 
ferent rigjhts  conferred  by  the  estate,  and  the 
use  of  the  estate  (f)j  the  several  cases  were 
not  within  a  parity  of  reason. 

Hence,  also,  the  difference  in  modern  law^ 
between  legal  estates  and  trust  estates :  that  in 
limitations  of  trust,  the  freehold  may  be  limited 
to  commence  in  future ;  and  that  a  contingent 
remainder  of  a  trust  cannot  be  destroyed  by 
the  alienation,  surrender,  or  merger  of  the 
particular  estate.  No  discontinuance  can  be 
effected  by  an  equitable  owner,  as  such. 

So  that  a  remainder  of  a  trust  may  have 
effect,  notwithstanding  the  determination  of  the 
prior  particular  estate  (g)^  before  the  remainder 
can  vest. 

;  But  at  this  day,  remainders,  owing  their  effect 
to  uses,  must  vest  before  the  determination  of  the 
prior  particular  estate,  or  they  will  fail  of  effect. 

Hence,  also,  contrary  to  the  rules  of  the 
common  law,  several   persons    may  be  joint- 

(f)  tioplnns  and  HcpkirUt  Cas.  temp.  Talb.  44 ;  1  Atk.  593. 
(gj  Chapman  v.  BliueUf  Cas.  temp.  Talb.  145.  > 
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tenants  of  an  use,  although  they  come  in  esse  at 
different  periods ;  yet  if  a  remainder  be  hmited 
to  several  persons  as  joint*tenants  or  tenants  in 
common,  the  use  or  estate  will  vest  in  those 
persons  alone  who  shall  be  capable  at  or  before 
the  determination  of  the  prior  particular  estate. 
The  case  of  Mogg  v.  Moggy  depends  on  this 
rule  (h) . 

Many  and  successive  statutes  ("i^  wereenac^ted 
for  the  regulation  of  uses,  and  to  prevent  in- 
juries to  the  interests  of  the  lords  of  the  seig* 
hory,  who  lost  their  fruits  of  tenure  in  conse- 
quence of  dividing  the  right  of  talcing  the 
profits  of  the  land,  from  the  estate  which  con- 
ferred the  legal  title  of  receiving  these  profits. 

The  more  early  statutes  were  to  little  purpose : 
they  did  not  reach  the  evil.  For  this  reason, 
a  statute  (kj  was  passed,  by  which  the  legal 
estate  was  transferred  to  the  eqmtable  interest ; 
or,  as  it  is  variously  expressed,  the  use  wai^ 
transferred  into  estate ;  or  the  possession,  in 
other  words  the  estate,  transferred  to  the  use. 

By  the  operation  of  this  statute,  the  use, 
to  the  extent  in  which  the  same  was  affected 
by  the  statute,  was  *confounded  in  the  estate ; 
and  the  interest,  which  before  the  statute  was 
merely  equitable,  became  wholly  legal. 
'  Instances  of  trust,  however,  still  exist,  un- 
affected by  that  statute ;  or  exist  through  the 
medium  of  that  statute;  because  the  statute 

fhj  See  mfra^  Ch.  Freehold. 

(()  2  Leon,  a  6,  17 ;  Per  Harper.         (k)  a?  H.  8.  c,  10. 
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according  to  %h^  mterpr^tfttion  it  has  received^ 

Affected  those  uses  only  which 

IfiU  Wi^r^  daclfO'ed  of  the  ownership  of  ^^tates 
of  ft  frephpld  q*»Hty ; 

Sdlyt  Were  uem  io  th^  first  degree,  or  in 
other  words,  not  wies  upon  usps ; 

3dly9  Were  uses  ^s  distinguidied  from  trusts. 

This  statute  enumerates  by  recital  the  ipany 
IBischiefs  which  aros?,  from  allowing  tha  use  to 
be  in  one  person  and  the  estate  ibq  be  in  another 
person* 

This  recital  is  interesting,  as  giving  ft  key  to 
the  olfj^t  of  the  statute. 

It  states,  ^*  where,  by  the  common  laws  of 
this  realms  Iftpds^  tenements  and  hereditaments 
be  Qpt  devisable  by  te^tament^  por  ought  to  be 
transferred  from  one  to  another  bi)t  by  spl^nu) 
livery  and  seisin,  matter  of  repord,  writing  suf* 
ficiept,  made  bom  Jide^  without  covin  or  fraud, 
yet,  nevertheless,  divers  and  sundry  imaginaT 
tions,  subtle  inventions  and  practices  hftv$  been 
used,  whereby  tb^  hereditaments  of  this  realm 
have  been  conveyed  from  pne  to  another  by 
fraudulent  feofi^ents,  fines,  rcQOv^ries  aod 
other  as^uranc^s  craftily  m^dc  to  secret  us^ 
intents  and  trusts ;  and  also  by  wills  and  tesr 
taments  sometime  mftde  by  md^.  parois  and 
words,  som^tiiq^  by  signs  and.  tpkensi  luid 
sometime  by  writings  and  for  the  most  pan 
QMide  by  such  ppr^ons  as  be  Tisited  with  sick* 
ness,  in  their  extreme  agonies  and  pains,  or  at 
such  time  as  they  have  sc^tlj  hs^d  any  good 
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umeuury  or  rememrbrance,  at  'which  times>  tbej 

Wng  proToked  by  greody  euad  covetxMis  peiv 

sons  iying  in  wast  about  them,  do  soany  timea 

diepoae  indiscreetly  and  unadvisedly  liieirieinds 

and  inberitances,  hj  reasdn  whefeof,  and  by 

occasion  of  which  ftaudmlent  fisoffinento,  fineSf 

Fecoveries,  and  other  like  assurances  to  uses, 

confidences  and  trasta,  idivers  and  many  heirs. 

have  been  unjusdy,  at  sundry  times,  difidierited  t 

liba  lords   have  lost  their  wards,  marriages, 

rdieffi,  harriots,  escheats,   aids    pur  fair  fikz 

chivtdier  el  pur  Jik  marier^  and   scantly  any 

person  can  be  certainly  assured  of  any  lands  by 

them  purchased,  nor  know  surely  against  whom 

they  shall  use  their  actions  or  executions  for 

their  n^ts,  titles  and  duties ;  also,  men  mar^ 

Tied  have  lost  their  tenancies  by  the  curtesy^ 

women  their  dowers,  manifest  perj^uries,  by  trial 

of  such  secret  wills  and  uses,  ha^vte  faeencosn'*' 

mitted,  the  king^  highness  hath  lost  the  profits 

and  advantages  x)f  the  lands  ^persons  attainted, 

and  of  the  lands  craftily  put  iu  feoffments  to 

the  uses  of  aliens  bom ;  and  also  the  profits  of 

waste  for  a  year  and  a  day^  dof  lands  of  fefens 

atlauated,  and  the  lords  their  escheats  >the6eef ; 

and  many  other  inconveoicndos  have  happ^ed*, 

and  idaily  do  incarease  among  the  king's  subjects, 

to  itheir  great  trouble  and  ioquieiQess,  and  to 

lihe  utter  sabvenipin  of  the  ancient  common 

hnre  ef  this  realm ;  for  the  <axtirpabng  atsi  ea^ 

tinguiahment  cf  ali  oueh  snliile  practised  feoff- 

mentSf    fines,   reoovenes,    abuass   and  errors, 
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heretofore  used  and  accustomed  in  this  reahn,' 
to  the  subversion  of  the  good  and  ancient  laws 
of  the  same ;  and  then,  to  the  intent  that  the. 
king's  highness,  or  any  other  his  subjects  of 
this  realm,  shall  not  in  anywise  hereafter  by 
any  means  or  inventions  be  deceived,  damaged 
or  hurt  by  reason  of  such  trusts,  uses  or.  confi- 
dences, the  statute  enacted,  that  where  anv 
person  stood  or  was  seised,  or  at  any  time 
thc^reafter  should  happen  to  be  seised,  of  and  in 
any  honours,  castles,  manors,  lands,  tenements, 
rents,  services,  reversions,  remainders  or  other 
hereditaments,  to  the  use,  confidence,  or  in 
trust  of  any  other  person  or  persons,  or  of  any 
body  politic,  by  reason  of  any  bargain,  sale, 
feoffment,  fine,  recovery,  covenant,  contract, 
agreement,  wUl  or  otherwise,  by  any  manner 
of  means  whatsoever  it  be,  that  in  eveiy  such 
case  all  and  every  such  person  and  persons,  and 
bodies  politic,  that  had,  or  thereafter  should 
have,  any  such  use,  confidence,  or  trust  in  fee 
simple,  fee  tail,  for  term  of  life  or  of  years^ 
or  otherwise,  or  any  use,  confidence  or  trdst 
in  remainder  or  reverter,  should  stand  and  be 
seised,  deemed  and  adjudged  in  lawful  seisin, 
estate  and  possession,  of  and  in  the  same 
honours,  castles*  manors,  lands,  tenements, 
rents,  services,  reversions,  remainders  andhe* 
reditaments,  with  their  appurtenances,  to  all 
-intents,  constructions  and  purposes  in  the  law, 
of  and  in  such  like  estates,  as  they  had  or 
should  have  in  use,  trust  or  confidence  of  or 
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in  the  sAme  ;  and  that  the  estate/  title,  right 
and  possession  that  was  in  such  persons  that 
were  or  thereafter  shobld  •  be  seised  of  any 
lands,  tenements  or  hereditaments  to  the  ase^ 
confidence  or  trust  of  any  such  person  or 
persons,  or  of  any  body  politic,  should  be  from 
thenceforth  clearly  deemed  and  adjudged  to  be 
in  him  or  them  that  dien  had,  or  thereafter 
should  have,  snch  use,  confidence  or  trust, 
after  such  quality,  manner,  form  and  condition^ 
as  they  had  before  in  or  to  the  use,  confidence 
or  trust  that  was  in  them/' 

There  are  other  provisions  in  this  statute. 
These  provisions,  however,  are  not  material  to 
the  subject  under  consideration,  any  further 
than  as  they  are  aft:erwards  noticed. 

To  students  it  must  be  a  task  of  some  diflS* 
culty  to  comprehend  the  scope  of  the  statute, 
without  some  previous  assistance.  With  prdr 
paration  to  enter  on  any  study,  and  assistance 
in  their  progress  in  it^  what  cannot  they  ac<^ 
compHsh? 

When  the  rule  involving  the  general  prin- 
ciple which  governs  any  doctrine  can  be  dis« 
covered,  it  will  be  an  easy  task  to  attain  a  clear 
and  comprehensive  view  of  the  several  cases 
which  form  the  rule,  or  arise  out  of  the  doctrine 
to  be  deduced  from  the  principles  of  which  it  is 
composed* . 

With  a  view  to  lead  to  a  knowledge  of  the 
spirit  and  construction  of  this  statute,  a  few 
observations  will  be  added.     . 
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The  great  object  of  the  Legislature  in  pasaing 
die  Statute  of  Uses,  was,  as  ia  evident  from  tl^ 
recital,  to  reduce  the  estate  of  the  cestui  que  UMi 
in  the  use^  into  an  estate  in  the  kud ;  and  aft 
the  same  time  to  continue  to  the  .estate  in  the 
land)  arising  from  an  estaite  in  the  use.  (1^)9  all 
those  qualiti^  which,  prior  to  that  statute,  wem 
annexe  to  the  estate  in  the  use ;  a  pix>pofiii:ion 
to  i)e  always  kept  in  mind,  as  acoounting  fof 
masiy  and  various  distinctLons^  in  which  estsMa 
aHsing  A»m  uses  ^  governed  by  ml^s  difieieat 
from  those  which  prevailed  at  the  common  law) 
a&d  aisoag  them, 

1.  That  the  £rst  use  may  giFe  a  fteehold  in 

JtUtUTO* 

2.  That  one  fee  may  be  defeated  by  another 
esUvCe* 

S.  Or  4^  order  nf  priority  fae  changed  by 
shifting  uses  or  by  powers. 

4.  That  Bw^tti  persons  taking  at  diffiownt 
times  may  be  joint-tenaots. 

5.  That  estates  of  freehold  may  ceaaest  if» 
Jwl^y  by  means  of  canditional  ibmitatioatt^  with- 
out entry  or  clat nu 

6.  That  a  new  estate  diall  be  gO7eiin0d  m  its 
descent  by  the  right  of  successuMv  by  yfhmk 
the  use  would  have  been  xegulattdL 

To  answ»  effeetua%  all  die  purposes  <^  this 
enactment,  the  estate  in  the  land,  whicb  before 
that  statute  continued  in  tbe  trustees,  to  support 
the  estate  limited  in  the  use,  was  tf  amfernsd  to 

(kkj  3  Lcott.  lO.  Per  JdatMeod. 
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the  u$e;  and  the  efftate*  iffaich  at  that  time 
existed  in  the  use  of  the  land,  became  .an  estate 
in  the  land  itaeif,  bj  the  mere  opeiation  of  the 
i4»tutei  without  tuiy  en&cy  cnr  other  aet  by  ihe 
pwrty^/j. 

The  rtatute  esecuten  the  nse^  wheither  pre- 
sent or  future,  so  w  to  render  it  a  iegal  int^ 
re«t  (m)  ;  aJid  d:ie  interest  thus  enetated  ynU 
be  prcaeot  or  iutare^  acoordia^  to  tihe  maooer  in 
which  the  use  h  limiled ;  and  the  intereei  in  tfae 
i}6«^  whether  United  to  a  pe«!spn  in  ^ertain^  or 
tp  A  pen»90  to  be  aaeerftained;  or  whether  Ihxiiittd 
ahsolut^ljTy  independently  of  any  event^'or  to  take 
i^^e^t  evmtmViy»  ^Hl  eaecute  into  ami  beccxae 
^^  :l39tvite  or  interest  in  the  hnA  itddbf ;  and  as 
m  9s|$tte  or  interest  in  the  ItmA,  it  wiU»  with  ^ 
difference  of  being  a  legal  inatead  of  an  e^^mtahle 
inter^t,  be  of  th^  aame  qvaJAty  a4  it  woold  have 
been  in  i^ai^e  it  had  jsemainedi  a»  estate  m  the  «tse. 

AcporduQ^yfnJI,  Mowmn  ^aid>in  Brands 
c^se,  the  cade  whi«b  origina/ted  the  doubt, 
that  the  entry  ^  the  i^ife,  with  ooiawaidment 
q^the  fepQeeD  tQ  mm^  was  lowfiil;  and  Harper 
waa  q{  this  o^^fi»on{oj;  Ih/€r(p)  urged  1^ 
contrary ;  M<»msw%  m^wte>^ 

The  sQope  of  the  atatute  wae  nevel  j  to  gtae 
a  l€^  right  and  a  1^  estetc^  instead  of  an 
equitable  one  (q)  ;  the  legal  estate  arising  from 

ClJ  Green  ▼.  Wiseman^  M.  4J,  44  Eliz,;  Owen,  87;  lo  Vin. 
Abr.8is,pL6. 
r«i^  2  Leon.  168,  179.  Per  Mamo9d.  (nj  a  l^piu  18. 

f o^  Dyer,  310.  b.  fpj  2  Leon,  it,  ijj, 

(qj  1  Atk.  593. 
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the  use  to  correspond  with  the  equitable  owner* 

»hipCr^. 

The  consequence  is,  that  the  same  qualities 
which  were  proper  to  uses  when  they  were 
fiduciary,  or  mere  equitable  interests,  follow 
them  now,  since  they  are  executed  into  estates, 
or  are  become  legal  interests. 

By  some  eminent  lawyers  it  has  been  under- 
stood, that  the  statute  does  not  annex  the  legal 
title  to  any  uses,  till  these  uses  give  vested 
interests  (s).  They  deduce  the  consequence, 
that  as  often  as  the  use  is  limited  in  contingency, 
an  estate  in  the  land,  or  a  scintilla  juris^  com- 
.  mensurate  with  the  quantity  -  of  estate  in  the 
<  use,  remains  in  the  trustees  or  feofiees  to  uses, 
to  supply  a  seisin  to  die  use,  when  it  shallr 
become  a  vested  interest. 

Of  those  ("t^  who  contend  that  the  seisin  is 
,  transferred,  to  such  uses  only  as  give  vested 
interests,  it  may  be  asked^  how  it  happens  that 
.  a  limitation  to  a  person  unborn,  for  an  interest  of 
freehold  quality,  is  liable  to  be  destroyed  or  fail 
*  of  efiect  as  a  contingent  remainder,  unless  the 
person  to  whom*  the  remainder  is  Umited  be 
bom  before  the  determination  of  all  the  pre- 
ceding particular  estates  of  freehold  limited  by 
the  same  deed  or  instrument?     And  how  it 

frj  s  Leon  16.  Per  Mantoood. 

($)  Per  Booth.   See  his  opinion^  in  notes  to  Shepp.  Touch. 
503;  Dyer,  uhi  supra. 

'  (i)  ChudUigh's  case,  or  Dillon  and  Freinej  1   And.  314 ; 
1  Rep.  ido;  Poph.  90;  1  Atk.  593. 
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4iappens»  that,  on  a  conveyance  to  uses,  the  fee 
results  (u)  to  the  person  by  whom. the  convey- 
ance is  made,  till  the  person  to  whom  the  fee 
is  limited  has  the  capacity,  or  is  in.  a  situation 
to  take  the  same  estate,  supposing  him  not  to 
be  capable  at  the  time  when  the  conveyance  is 
made. 

Unless  the  seisin  or  legal  title.be  transferred  to 
the  use,  so  as  to  fill  the  whole  measure  of  time 
granted  to  the  feoffees,  the  feoffees  must  have  the 
time  or  quantity  of  interest,  which  does  not  pass 
by  means  of  the  statute,  to  the  objects  of  the  de- 
claraUon  of  the  use ;  and  it  would  follow^  that 
the  times  of  ownership  or  estates  of  the  feoffees 
would  be  vested,  and  that  the  contingent  uses 
could  not  be  destroyed  or  affected,  because  the 
estate  in  the  feoffees  to  serve  these  uses,  would 
support  the  same. 

Another  reason,  of  more  weighty  considera- 
tion, may  be  urged.  These  interests  could  not 
be  the  objects  of  the  doctrine  of  contingent 
remainders^  and  the  destruction  of  such  re- 
mainders by  the  failure,  destruction,  or  deter- 
mination of  the  estate  necessary  to  support 
them ! 

Whatever  may  have  been  the  theory  of  the 
law,  on  this  point,  the  established  practice  of 
conveyancers  negatives  the  construction  that  the 
estate  is  executed  to  the  person  only,  and  not 
to  the  use*  All  agree  that  contingent  use^ 
give  contingent  interests  in  the  land  or  seisin 

(u)  Bacoa  on  Usef,  6i. 
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thoisgii  0dt!te  contend  thftt  an  estate,  or  a  acin- 

Hffa  JtHf^9  remams  in  the  feo^es,  as  often  as 

seme  cf  *fhe  n^s  declared  of  their  estate  are 

ddfiftittgedt. 

It  is  mi^&m&j  Mkmtted,  and  is  quite  deai^, 
that  llie  estate  'm  tfa^^  tise^  t^hen  it  becomes  vt 
interest  in  the  land,  through  the  medium  a«i 
hy  the  opeiwtion  and  effect  of  the  statute,  be- 
eotnes  li^l^bl^  to  all  those  rul^  to  which  ei^ates, 
taised  hy  tha  ^tumon  law,  are  liable  (a>)r  with 
tMlsr  distifiction ;  the  qualities,  (as  the  KabiHty 
«&»  be  ot0rfe«cibed  by  the  exercise  of  powers ; 
V^he  Shifted,  to  ctBM^  ipso  factOi  by  cUnrises  of 
eesger.  Set.  which,  by  the  indiilgBiiee  of  the 
Cottrt  (jf  Chancery,  accoKtfpanied  osea  inf  tbeir 
fidui^iaary  state,)  are  ttot  separated  fnMt  toes  when 
th^y  change  theifr  naitore,  and  fcota  aift  estate'  in 
the  use  of  the  land,  become  an.  estate  itf  the  land 
itself  (y).  The  statute,  itt  espmsr  taMm^  en- 
fbfted/  the  obe^ermnee  ol  thb  simiMudej 

Httriee,  tdo,  eoAtingent  remabfcier*  by  way 
of  u£te»,  must  feil  of  eflectr  unlesa  they  become 
rested  eirtales  befohr«  the  determination  of  the 
pttiftictiiar  estdtes. 

Such  is  the  operation  of  the  statute,  aeeord*^ 
mg  ^  tYi&  ifilerpi^etation  which  some^  have  given 
if.  Tttts  opiniom  is  warranted  by  die  doctrine 
kid  ddwn  aaidl  ably  supported  by  Mr;  Fearne  fzj. 
His  opiiiidn,  as  an  individual  coissidenig  the 
Mbje^t  maturely  and  deliberately  in  his  cbam-* 

Cx)  t  And.  75.  Of)  «  And.  76. 

C»J  On  Contingent  ReiAidndcn,  Blitler's  edit  288. 
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ber,  and  weighing  the  reason  of  a  decision,  with 
all  the  circumstances  under  which  a  contrary 
doctrine  was  advanced,  and  with  the  advantbge 
of  comparing  the  theory  of  the  law  with  its 
infiuence  on  jMractice,  ever  h»s  htd^  and  ever 
will  have,  great  weight  atnd  authority  with  the 
furofes^on.  Let  it  also  be  abserved^  that  the 
ot«nion  he  \m»  delivered  on  this  subjecty  cor- 
responds with  the  opinion  given  by  the  Author 
of  the  Treatise  of  Equity  ;  a  book  of  veiy  toof- 
sideraUe  merit.  The  ingenious  authof  «f  that 
Treatise  (ajy  reSas  toi  the  doubt  which  had 
existed  on  tins  pokit,  and  he  assumes  the  point 
a3  settled. 

The  persons  who  incline  to  the  opinion^  or 
express  themselves  to  die  e&ct,  thAt  the  estiBd^ 
in  thfd  kndis  not  transfi^red  to  the  Use,  sup- 
.pose  it  to  be  trana^mred  to  the  person  who 
hath  the  estate  in  the  usc^  in  respect  ef  hii  es- 
tate in  the  use;  and  hence  they  mfer,.  thatno 
usfir>  can  become  atleg^  interest^^  until  there  shall 
tbe  a  person  in  wham^  by  reason  of  his  exiaten^se* 
;and  ^e  form  in  which  the  limitation  to  him  j^ 
expressed^  an  estatemny  i^esfe^^;  and  th«t  when  the 
eMate  of  the  me  is  divided  into  portions^  and 
theice  19  a  discon^iiNuaBce^  of  the  genesal  estate, 
.  the  r^poawdety  which  \»  in  contingency,  may 
.not  be  feGontinued  tilt  the  truAee,  or  the  tenant 
of  some  preceding  vested  estate,  hath,  by  his 
entry  or  his  action,  reduced  the  estate  to  a 
sebin,to  serve  amf  Supply  the  uses,  as  the  p€friod 

(a)  Tr.  of  Equity. 
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at  which  they  may  become  vested  interests  and 
legdl  estates,  shall  arrive. 

From  what  source  they  deduce  this  doctrine, 
or  by  what  reasoning  they  maintain  it,  does 
not  distinctly  appear.  A  mistaken  notion, 
grounded  on  decisions  pronounced  on  the  law 
as  it  stood  on  the  statute  of  Rich.  III.  and 
of  course  antecedent,  in  enactment,  to  the 
statute  of  Henry  VIIL  may  have  led  to  this 
opinion. 

The  case,  which  states  the  necessity  of  an 
entry  by  the  feofiees,  to  recontinue  the  estate 
limited  to  them,  to  serve  the  uses,  after  a  dis- 
continuance of  that  estate,  is,  perhaps,  the  autho*- 
rity  relied  on  (h).  This  case,  in  all  probability, 
relates  to  the  law  as  it  stood  before  the  statute, 
by  which  uses  are  transferred  into  possession  or 
estate  ;  and  applies  to  those  instances,  only,  in 
which  a  power  of  alienation  was  given  to  the 
cestui  que  use  in  possession,  and  his  conveyance 
created  a  wrongful  seisin,  in  the  nature  of  a 
discontinuance,  and  had  an  effect,  in  some 
degree,  analogous  to  that  act ;  and  the  feofieea 
were  obliged  to  enter  to  restore  the  seisin  or 
estate  to  themselves,  for  the  benefit  cf  the 
persons  entitled  to  the  use  in  remainder,  or  the 
issue  in  tail,  when  tenant  in  tail  discontinued 
his  use  (c) .  In  a  case  with  these  circumstances, 
the   tenant  in  possession,  though  he  had  the 

(I)  Per  Hooper  and  Harris,  i  Leon.  178 ;  |  Leon.  a5t ; 
Flow.  S51. 
(c)  Per  fyalnukyt  2  And.  314.  5. 
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power  of  disposing  of  the  land  (d) ,  and  a  right 
of  giving  an  estate  therein,  had  not  any  estate 
in  the  land;  he  merely  had  an  estate  in  the 
use :  and  after  a  discontinuance,  the  issue  in 
tail  and  remainder-men  could  have  nothing  more 
dian  a  right  of  use  for  the  several  estates  to 
which  they  were  entitled. 

After  the  discontinuance,  they  no  longer  had 
the  use  itself.  The  person  who  claimed  under 
the  discontinuance,  did  not  hold  the  estate  to 
their  use;  he  held  it  for  his  own  use.  The  right 
of  entry  or  of  action,  to  recontinue  the  estate, 
remained  with  the  feoffees ;  and  it  was  on  them 
^lone  that  the  issue  in  tail,  or  remainder-men, 
could  call  to  exercise  that  right.  The  feoffees, 
on  recontinuing  the  estate  by  their  entry  or 
their  action,  stood  seised  to  the  use  of  the  issue 
in  tail  or  remainder^men,  in  the  same  manner 
as  they  would  have  done  in  case  no  discon- 
tinuance had  taken  place.  Periamj  the  Chief 
Baron  of  the  Exchequer,  in  delivering  the 
reasons  of  his  opinion  on  Chudleigh's  case,  with 
reference  to  contingent  uses,  limited  after  the 
statute,  agreed  (e)  that  the  entry  and  re-entry 
of  the  feoffees  is  wholly  taken  away  by  the 
intent. of  the  statute. 

The  case  stated  in  1  And.  333,  and  in  Moor, 
38,  3P,  in  which  it  was  held,  that  the  feofiaes 
might  re-enter  to  restore  their  seisin  to  serve  the 
uses,  is  open  to  the  like  observations  as  are  ma4e 

fdj  Ploffd.  351.  (€)  1  And.fli7. 
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on  the  case  (ee)  already  mentioned.  In  the  case 
now  under  consideration,  a  feofiment  was,  prior 
to  the  statute  of  27  Hen.  VIIL  made  to  B,  to  the 
use  of  the  feoffor  and  his  wife,  and  their  heirs 
of  their  bodies,  and  for  default  of  such  issuey 
to  the  use  of  the  right  heirs  of  the  fpoflfor ; 
and,  the  feoffor  being  tenant  in  tail,   he,  inT 

26  Hen.  Vni.  (which  was  one  year  before  the 
passing  of  the  statute  of  27  Hen.  VIIL  €•  10, 
which  transfers  the  use  into  estate)  levied  a  fine 
with  proclamations,  and  died  in  the  7th  Etiz. 

The  feoffee  to  uses,  entered  into  the  land  to 
revive  the  uses,  and  the  question  was,  whether 
the  entry  of  the  fi&offee^was  lawful  or  not ;  and 
the  justices  agreed  that  it  was  lawful  in  this^ 
case,  and  that  all  the  interest  of  the  feoffee 
was  not  taken  away  by  the  stat.  of  1  Rich.  IIL 
nor  by  the  statute  of  27  Hen.  VIIL  They 
admitted  that  the  fine  passed  an  estate  in  fee ; 
but,  taking  it  to  be  clear,  that  if  the  statute  of 

27  Hen.  VIII.  had  not  been  enacted^  the  feoffee 
might  have  lawfully  entered  and  had  such  estate 
as  the  wife  had  in  the  use  ;  and  that  the  statute 
transferred  the  use  into  estate  only  when  there 
was  a  seisin  of  the  estate,  to  serve  the  uses,  they 
concluded  that  the  feoffee  must  reeontinue  bis 
seisifi  and  estate,  before  the  use  to  the  wife 
could  arise;  and  they  agreed,  that  as  soon  a^ 
the  feoffee  had  recontinued  his  estate,  the  use 
arose  to  the  wife  by  force  of  the  statute,  and 
divested  the  estate  out  of  the  feofiee. 

(ee\  Brent'a  casc^  Dyer,  339  b.. 
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Ddamerts  case  (f)  was  adjudged  accordingly. 
In  that  cafle,  also,  the  feofTment  was  before  the 
statute  of  27  Hen.  VIIL  though  the  questidn 
was  not  agitatdd  till  the  time  of  9  Eliz* 

The  point  of  law  to  be  collected  from  the 
cited  cases,  is  merely  that  the  entry  of  the 
feofiees  was  not  t£lken  away  by  the  statute  of 
87  Hen.  VHI.  in  those  instances  in  which,  at 
the  time  of  passing  that  statute,  the  estate  of 
the  feoffee  was  in  a  third  person,  by  disseisin 
or  discontinuance,  so  that  the  estate  could  not 
be  eomnronicated  or  executed  to  the  use.  In 
order,  to  the  operation  of  the  statute,  it  was 
necessary  that  there  should  be  an  estate  to 
serve  the  uses.  For  that  reason  the  use  could 
not  arise  till  the  estate  was  restored  to  the 
feofiees.  It  was,  on  all  sound  principles  of  law, 
highly  reasonable,  that  the  right  of  entry  or  of 
action  should  not,  under  such  circumstances, 
be  taken  from  the  feofiees  or  trustees.  Unless 
that  right  might  be  prosecuted  or  enforced  by 
tfaem,  no  other  person  could  restore  the  estate; 
and  the  wrongful  possessor  ^ould  have  profited 
by  his  own  w«ong.  There  w6uld  have  been  a 
legislative  extinguishment  of  the  right  and  of  the 
use,  by  mere  interpretation  ;  while  the  statute, 
in  point  of  system  or  intention,  interfered  with 
the  intsrasts  of  the  feofiees  in  those  intstances 
only  in  which  they  had  a  legal  seisin,  to  serve 
the  uses,  to  be  executed  into  estate.  Thesfe 
obser? ati^ns  accotmt  for  the  decisions  in  the 

OyPlow.»46. 
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cited  cases.  These  decisions,  however,  do  not 
lead  to  the  conclusion,  or  allow  of  the  inference, 
that  no  uses  are  executed  into  estate,  besides 
those  which  give  a  present  fixed  interest. 

On  the  contrary,  these  decisions  confine  the 
point  of  adjudication  to  those  cases  only  in 
which  the  feoffees,  out  of  whose  estate  the  uses 
were  to  be  served,  had  not  a  legal  seisin,  at 
the  time  when  the  statute  was  passed.  They  only 
settled  the  construction  of  the  statute  to  be, 
that  the  feoffees  must,  by  entry  or  action,  re- 
cover  the  estate  conveyed  to  them,  as  the  means 
of  serving  the  uses,  before  the  uses  could  execute 
into  estate,  under  the  statute. 

There  is  not  any  resolution,  nor  any  expres- 
sion, in  these  cases,  except  in  Chudleigh's  case, 
as  afterwards  noticed,  which  lays  a  ground  for 
the  opinion,  that  contingent  uses  cannot  become 
contingent  legal  interests  ;  so  as  to  experience 
the  operative  force  of  the  statute,  till  the  time 
shall  come,  or  the  event  arrive,  when  these 
limitations  are  to  give  fixed  and  vested  interests : 
-or  that  the  estate  may  not  be  executed  to  the 
Mse  for  want  qf  a  person,  in  whom  the  estate, 
thus  executed,  may  vest.  And,  notwithstand- 
ing the  language  of  some  books  to  the  contrary, 
it  is  clear  from  others,  that  limitations  of  con- 
iingent  uses^  do  universally  give  contingent 
interests.  And  there  is  far  less  absurdity,  and 
infinitely  less  inconvenience  in  the  opinion,  that 
B  contingent  interest  may  arise,  at  law,  from'  a 
limitation  of  a  contingent  use,  than  that  the 
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testate  to  serve  that  use,  or  a  scintilla  juris  fot 
the  purpose,  should  remain  with  the  feoffees. 
In  this  place,  it  may  be  observed,  that  the 
determinations  which  have  been  cited,  as  arising 
on  uses  or  estates  turned  to  a  right,  prior  to  the 
statute  of  27  Hen.  VIIL  cannot  be  of  any 
authority  for  uses  limited  since  the  statute; 
except  springing  lises  to  arise  from  the  imme- 
diate seisin  of  the  former  owner,  as  in  the  case 
of  a  covenant  to  stand  seised,  or  bargain  and 
sale. 

The  more  rational  opinion  seems  to  be,  that 
the  statute  passes  the  estate  of  the  feoffees  in  the 
land,  to  the  estates  and  interests  in  the  use,  and 
apportions  the  estate  in  the  land  to  the  estates 
and  interests  in  the  use ;  and  modifies  the  es-- 
tates  or  interests  in  the  use  accordingly.  It  is 
agreed  (g)^  that  an  use  cannot  be  served  out  of 
an  estate,  arising  from  an  use,  which  is  executed 
into  estate  by  the  statute ;  in  other  words,  an 
use  on  an  use  is  void^  as  to  the  legal  estate ;  and 
yet  an  estate  may  arise  by  springing  or  shifting 
use^  to  the  exclusion,  in  the  whole  or  in  part,  of 
an  estate  arising  from  an  use  previously  limited ; 
and  the  statute  will  execute  estates  arising  in  this 
manner,  without  any  entry  by  the  feoffees  (hj. 
This,  instance .  proves,  that  the  estate  of  the 

CgJ  Dyer,  155;  1  And.  335;  a  And.  31;  1  Leon.  168; 
Bacon  on  Uses ;  1  £q.  Abr.  383 ;  s  Bl.  Com.  335  b ;  Shep. 
Touch.  507,  inoptes;  Llotfd  and  SpUlUf  Barn.  Ch.  Rep,  384; 
Sanders,  133;  Moor,  761 ;  Hopkins  y.  Hopkins f  Csa.  temp. 
Talb.  44;  1  Atk.589.  591. 

CiJ  Moor,  63a. 
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feoffees  is  confounded  in  the  use,  io  \^atever 
manner  the  ude  is  hmited* 

•In  Lord  Cokes  report  oiChudhigVs case  (i)^ 
it  is  stated  to  have  been  the  opinion  of  the 
major  piart  of  the  judges  who  decided  that 
case, — 

"  That  the  statute  of  27  Hen.  VIII.  doth  not 
transfer  any  possession  to  any  use;  only  to 
uses  in  esse^  and  not  to  any  uses  in  future,  or 
contingency,  till  they  come  m  esse. 

"  That  there  ought  to  be  a  person  in  esse^  who 
should  be  seised  to  the  lise,  and  who  should 
tak^  the  use ;  so  as  it  •behoveth,  not  only  to 
have  a  use  limited,  but  a  person  capable  of 
the  use,  when  the  statute  transferreth  the  pos- 
session to  it :  and  therefore  if  the  person  fail, 
it  is  not  possible  to  have  the  possessicn  executed, 
by  this  statute,  to  one  who  is  not  in  rerum 
natura. 

^^  That  no  estate  can,  by  this  statute,  be 
transferred  to  the  possibility  of  an  use.  ; 

^^  That  the  clause  which  enacts,  or  rather 
declares,  that  the  estate,  &c.  which  was,  or 
rather  shduld  be,  in  the  person  seised,  should 
th^Qceforth  be  clearly  deemed  and  adjudged . 
in  the  person  having  the  use,  doth  not  divest 
any  estate  out  of  the  feoffees,  but  when  it  can 
be  executed  in  the. ce^^m  que  use. 

"  That  if  the  estate  should  be  utterly  put  of 
the  feoffees,  and  all  vested  in  those  who  have 
the  present  uses,  then  the  future  use  shall  never 

(i)  1  Rap.  136. 
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mrise ;  for  that  it  is  not  possible  that'  it  should 
be  raised  out  of  the  possession  of  the  ceslui  que 
we;  for  an  use  cannot  be  raised  out  of  an 
use. 

"  That  the  feoffees,  after  the  statute,  have  a 
possibility  to  serve  the  future  uses,  \rhen  they 
come  in  esse ;  and  that,  in  the  mean  time,  all 
tiie  uses  m  esse  shall  be  vested ;  and  when  the 
future  use  comes  in  esse,  then  the  feoffees,  if 
the  possession  be  not  disturbed  by  disseisin  or 
other  means,  shall  have  sufficient  estate  and 
seisin  to  serve  the  future  use  when  it  cometh 
in  esse ;  to  be  executed  •by  force  of  the  statute, 
and  that  seisin,  and  execution  by  force  of  the 
statute,  ought  to  concur  at  the  same  time. 

*^  That  if  the  possession  be  disturbed  by  dis- 
seisin or  otherwise,  the  feoffees  shall  have  power 
to  enter,  to  revive  the  former  uses,  according 
to  the  trusts  reposed  in  them ;  and  if  they,  by 
any  act,  bar  themselves  of  their  entry,  then 
this  case,  not  being  remedied  by  the  act,  doth 
remain  as  it  was  at  the  common  law. 

^^  That  although  the  estate  of  the  feoffees  be 

transferred  unto  the  uses  in  esse^  yet  a  possi- 

•  biUty  doth  remain  in  the  feoffees,  which  may 

be  reduced  to  an  estate^  sufficient  to  serve  the 

iuture  uses. 

**  That  as  tljie  statute  of  the  27  Hen.  VIIL  doth 

^extend  to  the  uses  in  esse  and  persons  in  esse, 

and  not  to  any  uses,   which  depend  only  in 

possibility,    for  this  cause  contingent  u$es,  as 

long  as  they  depend  in  possibility,  remain  at 

M  4 
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common  law,  and,  by  consequence,  may  be 
destroyed  or  discontinued  before  they  come  in 
tsse^  by  all  siich  means  as  uses  might  have 
,  been  discontinued  or  destroyed  by  the  common 
law« 

**  That  remainders,  limited  in  use,  shall  follow 
the  rule  and  reason  of  estates  executed  in  pos- 
session by  the  common  law ;  and  that  a  re- 
mainder in  use  ought  to  vest  during  the 
particular  estate,  or  at  least  ^^  eo  mstcmtCj' 
when  the  particular  estate  endeth,  as  well  as 
an  estate  in  possession. 

*'  That  if  a  contingent  use  come  in  e$$e^  with- 
out alienation  of  the  estate  of  the  land,  it  shall 
be  executed  by  the  statute  of  Hen.  VIIL 

"  That  if  there  be  any  alteration  of  the  estate, 
before  the  execution,  or  essence  of  the  future 
use,  then  the  use  shall  not  be  transferred  into 
possession  before  the  impediment  be  removed, 
and  the  estate  recontinuedJ' 

The  judges  who  composed  the  court  in  which 
the  case  of  Chudleigh  was  decided,  proceeded, 
in  delivering  their  opinion,  on  the  notion  that 
the  use  cannot  become  a  legal  estate,  unless 
there  is  a  person  in  whom  the  estate,  arising 
from  the  use,  may  vest. 

This  construction  was  made  on  those  words 
of  the  statute,  by  which  it  is  enacted,  that  the 
estates,  &c,  of  the  persons  who  then  were,  or 
thereafter  should  be,  seised,  should  be  in  the 
person  who  then  had,  or  thereafter  should  have, 
the  use ;  and  it  was,  by  these  judges,  deemed 
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necessary  that  there .  should  be  a  person  to  take 
the  eiBtate  of  the  land,  arising  from  an  estate 
in  the  use.  They  admitted,  that  the  estate 
of  the  land  passes  -  out  of  the  trustees ;  and 
by  supposing  the  legislature  to  have  intended 
that  the  estate  of  the  land  should  be  in  the 
person  to  "(vhom  the  use  is  limited,  when  there 
shall  be. any  such  person  (k)^  or  there  being 
such  person,  when  in  point  of  limitation, 
as  expressed  by  words  of  contingency,  he  shall 
have  the  capacity  of  taking  the  estate  (and  this 
is  a  reasonable,  and  it  is  presumed,  the  proper 
interpretation  of  the  statute),  the  law  will 
stand  precisely  as  it  has  been  stated.  The  con- 
struction of  the  statute  will  be,  that  the  estate 
is  transferred  to  the  use,  znd  not  to  thejper^on ; 
and  in  support  of  this  construction,  it  may  be 
truly  urged,  that  the  word  person  is  frequently 
used  in  statutes,  to  describe  persons  unborn^  as 
well  as  persons  in  existence,  as  must  be  the 
daily  experience  of  every  one,  who  accustoms 
himself  to  legal  disquisitions. 

In  exposition  of  that  branch  of  the  statute 
which  gives  the  right,  &c.  of  the  trustees  to 
the  person  to  whom  the  use  is  limited,  Bactin^ 
in  his  reading  on  the  Statute  of  Uses  (l)^  says^ 
"  it  takes  more  from  the  feoffees,  than  it  *  exe- 
cutes presently,  in  cases  where  there  are' uses 
in  t;ontingency,  which  are  but  titles/' 

It  is  clear  then,  that  Bacon  is  to  be  under- 
fill Bftnfii  case,  Dyer,  339  b,      •  (1}  Btcon  <m  Uie»,  p,  47- 
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9too4  to  have  been  of  opinion,  that  the  astatet 
though  it  cannot  execute  in  the  cestui  que  use^ 
io  a«  to  becoQM  a  vested  interest,  shall,  by  the 
operation  of  the.  statute,  be  drawn  out  of  the 
trustees. 

His  remarks  on  the  word  *^  clearly,'"  in  this 
branch  of  the  statute,  more  fully  explain  the 
nature  and  import  of  his  observations.  Turning 
his  thoughts,  as  it  is  probable,  to  the  argu*» 
guments  in  Chudkigh^s  case,  then  recently 
detennined,  he  observes, that  this  word  ^^  clearly,'^ 
seems  properly  and  directly  to  meet  with  the 
conceit  of  sdntiUa  Juris.  On  the  application 
of  this  word,  and  from  the  preamble  of  the 
statute  this  profound  commentator  on  the  law 
of  uses,  concludes,  that  the  estate  of  the  trustees 
tM  dearly  extinct  (m). 

From  these  deductions  and  authorities  (n)y 
it  appears  to  be  the  most  reasonable  construe* 
tion  of  the  statute  of  27  Hen.  VIIL  that  im« 
mediately  after  a  oonveyance  to  uses,  no  scin* 
tillajurisy  or  the  most  remote  possibility  ofseissn^ 
remains  with  the  trustees  to  whom  lands  are 
conveyed  to  supply  a  seisin  to  uses,  which  are^ 
ori  by  anypo^Mity^  may  become  vested,  and 
consequently  be  executed  into  estate. 

And  it  is  observable,  that  in  th?  argument 
of  SheUey's  case  (oj^  one  of  the  counsel  for 


(mj  Bncou  on  Usei,  47. 

fnj  1  And.  314,  per  Walmdey\  Ibid.  317)  per  Periam,  Ch*B«r. 

-{o)  1  Rq>  101 ;  1  Iif^n.  95S. 
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the  defendants— ^they  were  Paphamf  afterwards 
Chief  Justice  of  King^s  Bench,  Cawpery  and 
Lord  Coke^  all  men  of  distinguished  eminence^ 
and  unquestionably  at  the  head  of  the  profes-* 
sion) — after  observing  that  the  scope  of  the 
statute  of  1  Rich.  III.  was  to  aulliorize  ceshd 
que  use  to  enter  and  make  a  feofiinent,  that 
the  feoffees  often  defeated  the  end  of  this 
statute  by  subtle  and  cunning  practices;  he 
drew  the  conclusion,  that  to  take  away  all  the 
power  and  means  of  deceiving  by  the  feofiees^ 
the  statute  of  27  Hen«  VIIL  was  made ;  and 
therefore  it  was  holden  to  be  the  better  opinion 
at  that  time  (23  Fliz.)  that  far  the  ramng  ^ 
future  usef  after  the  statute,  the  regress  of  the 
ieoffees  was  not  requmte^  and  that  they  had  runt 
power  to  bar  these  future  uses ;  for  the  statute 
had  transferred  tiU  the  estate  oui  of  them.  Andy 
agreeable  to  these  deductions  and  authorities, 
the  construction  (p)  of  the  statute  is,  that  the 
whole  estate  limited  to  the  trustees  to  serve  the 
uses,  shall  become  ah  estate  or  interest  in  thd 
land,  subject  to  those  qualifications  and  con-* 
ditions,  to  which  the  estate,  arising  firom  the 
use,  had  it  been  originally  an  estate  in  the  land, 
would  have  been  subject ;  with  this  exception, 
however  r  the  person  who,  at  the  common  law» 
would  have  had  only  a  possibiUty  of  reversion, 
will,  by  resulting  use  and  the  execution  of  that 
use  into  estate,  have  the  estate  of  the  reversion, 
and  it  will  execute  in  him  quodam  modoj  so  as 

Cf)  PoUexf.  383.  395. 
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to  be  vested,  Buispended,  removed,  and  to  attack 
agaki  precisely  in  the  same  manner,  and  undev 
the  same  qualifications  as  the  Court  of  Chanr 
eery,  when  uses  were  fiduciary,  decreed  the 
property  of  the  reversion  to  the  person  wlio  had 
made  the  conveyance  to  uses,  and  had  disposed 
of  the  fee  on  a  contingency.  This,  case,  beyond 
all  other  cases,  and  especially  in  conjunction  and 
with  the  aid  of  other  cases,  tends  strongly  to 
prove  the  positions  which  have  been  advanced 
in  the  interpretation  of  the  statute  of  27  Hen. 
VIII.  It  favours  the  opinion,  that 'the  estate, 
in  the  land  executes  to  the  estate  in  the  use^ 
in  respect  of  the  estate^  and  not  of  the  persofi. 

This  was  the  opinion  oi  Manwood ;  for  after 
stating  the  language  of  the. statute  in  enacting^ 
that  every  person  that  hath,  or  hereafter  shall 
have,  any  use,  &c.  he  concluded  from, these 
words,  that  the  statute  not  only  provided  .  for 
those  persons  who  were  in  esse,  at  the  time  of 
the  act,  but  for  all  other  persons  who  might 
have  any  of  the  said  uses  or  trusts. 

From  the  instant,  then,  that  a  conveyance 
is  made  to  uses,  the  statute  operates  on  the 
limitations  of  the  use ;  and  the  interest  and 
all  the  estate  of  the  trustees,  as  far  as  they 
claim  merely  by  the  conveyance  ^to  serve  the 
uses,  ceases  to  exist ;  and .  the  trustees  Me  and 
will  continue  to  be  no  otherwise  concerned  in 
the  land,  in  respect  of.  the  legal  estate,  which 
was  conveyed  to  them  to  serve  the  uses,  than 
if  no  conveyance  had  ever  been  made  to  them ; 
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or  than  if»  aft^r  taking  the  conveyance^  .they 
had  transferred  the  estate  to  persons  who  had 
the  capacity  of  enjoying,  the  land  at  present  or 
in  future  (q).  Indeed,  the  most  correct  notion 
which  can  possibly  be  obtained  of  the  operation 
or  effect  of  the  Statute  of  Uses^  on  the  subject 
of  the  execution  of  the  seisin  or  estate  to  the 
use,  and  particularly  with  a  view  to  this  much 
controverted  point,  may  be  formed,  by  sup* 
posing  a  conveyance  to  uses,  and  that  the 
feofiees  to  uses  make  a  conveyance  to  those 
persons  to  whom,  on  the  conveyance  to  the 
feoflees,  the  use  is  limited^  whether  those  per^ 
sons  be  in  esse  or  in  posse ;  and  to  whom  it 
would  result  according  to  the  rules  of  courts  of 
equity,  in  those  instances  in  which  there  was 
not  any  present  or  effectual  disposition  of  the 
use  of  the  fee. 

The   fourth   section   of  this   statute  is  ap-^ 
plicable  to  rents,  and  has  prescribed  ihis  very 
construction,    and   materially   strengthens  the 
argument. 

The  language  of -the  statute  is,  ^^  And  whereas 
also  divers  persons  stand  and  be  seised  of  and 
in  any  lands,  tenements  or  hereditaments  in 
fee-simple  or  otherwise,  to  the  use  and  intent 
that  some  other  person  or  persons  shall  have 
and  perceive  yearly  to  them,  and  to  his  or  their  . 
heirs,  one  annual- rent  of  X  li»  or  more  or  less, 
out  of  the  same  lands  and  tenements ;  and  some 

(q)  BuGon  on  Uses,  45* 
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other  person  one  other  annual  rent  to  bitn  and 
his  aflsignsy  for  barm  of  life  or  years,  or  for  some 
other  special  time,  according  to  such  intent 
and  use  as  bath  been  heretofore  declared  limited 
and  made  thereof; 

**  Be  it  therefore  enacted,  by  the  authority 
aforesaid,  that  in  every  such  case  the  same  per-^ 
sons,  their  heirs  and  assigns,  that  bare  such  use 
and  interest,  to  have  and  perceive  any  such 
annual  rents  out  of  any  lands,  tenements  or 
hereditaments,  that  they  and  every  of  them^ 
their  heirs  and  assigns,  be  adjudged  and  deemed 
to  be  in  possession  and  seisin  of  the  same  rent, 
of  and  in  such  hke  estate  as  they  had  in  the 
title,  interest,  or  use  of  the  said  rent  or  profit, 
and  as  if  a  suffieient  grant  or  other  lawftd  con- 
wgance  had  been  made  and  executed  to  them^ 
by  such  as  were  or  shall  be  seised  to  the  use 
or  intent  of  any  such  rent  to  be  had,  made 
or  paid  according  to  the  very  trust  and  intent 
thereof;  and  that  all  and  every  such  person 
and  persons  as  have  or  hereafter  shall  have  anjr 
title,  use  and  interest  in  or  to  any  such  rent 
or  profit,  shall  htwfiilly  distrain  for  nonpeymeDt 
of  the  said  rent,  and  in  their  own  names  make 
avowries,  or  by  their  batlills  or  servants  make 
cognizances  and  justifications,  and  have  all  other 
suits,  entries  and  remedies  for  such  rents,,  as  if 
the  same  rents  had  been  actualfy  and  reaHy 
granted  to  them^  with  sufficient  clauses  of  dis- 
tress, re-entry  or  otherwise,  according  to  such 
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conditions,  pains  or  other  things  hmited  and 
appointed  upon  the  trust  and  intent,  for  pay*^ 
ment  or  surety  of  such  rent.'' 
.  Between  a  conveyance  from  tiie  feoffees  to 
the  eestuia  que  me  and  the  execution  of  the  use 
into  estate  by  rirtue  of  the  statute  for  transfer « 
ring  uses  into  possession  /^r)^  various  difierences 
exist. 

They  arise  out  of  the  spirit,  and  are  enforced 
and  enjoined  by  the  language  of  the  statute* 
One  of  the  difJerences  is, 

1st,  The  possibility  of  rerersion,  if  there  be 
any,  ^ill  be  in  the  person  ^ho  makes  the  €oa* 
f  eyance  originally  to  useSy  instead  of  the  feofifees 
in  whom  it  would  remain  on  a  reconveyance. 

2dly,  The  interest,  which  under  the  opera* 
tion  of  the  statute,  is  an  estate  when  the  use  of 
the  fee  is  limited  in  contingency,  would,  under 
a  conveyance  of  tlie  legal  estate,  be  merely  a 
possibiKty. 

Thus,  when  lands  are  limited  by  a  conveyance 
at  eammon  km,  to  A  for  life,  remainder  to  tiie 
heirs  of  £,  who  is  Kving,  liie  fee  will  pa»  oat 
of  the  person  who  makes  the  cottveyance. 

No  estate  will  mmiiR  in.  him.  He  will 
retcdn  the  mere  possibility  of  having  the  fee  a» 
a  vested  intcemf;,  when  it  shall  be  certain  l^nit 
the  fee  csomot  ve9(  in  the  person  to  whom  the 
aame  is  limited.  ^ 

Mr.  Feame  hae  doubted  on  this  point,  or 

(r)  517  H«k  VIII.  c.  10. 
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rather  arrived  at  a  diflPerent  conclusion.  The 
weight  of  authority,  and,  it  seems,  the  principles 
of  tenure  are  against  his  reasoning.  He  judged 
of  the  law  as  it  might  with  propriety  have  been, 
instead  of  pursuing  it  as  part  of  a  system  ($) . 

Suppose  B  to  survive  the  continuance  of  the 
estate  of  ^,  then  the  possibility  of  having  the 
land  by  reversion,  will  become  an  estate  by 
reason  of  the  reversion ;  and  suppose  JB  to  die 
during  the  existence  of  the  estate  of  A,  and 
while  the  contingent  remainder  is  capable  of 
fsffect,  then  the  possibility  will  not  exist  any 
longer. 

Again^  suppose  a  conveyance  to  be  made  to 
ii,  in  fee,  to  the  use  of  A  or  JB,  for  life,  re- 
mainder to  the  heirs  of  C,  who  is  living. 

In  this  instance,  immediately  after  the  exe- 
cution of  the  conveyance,  A  or  JB  will  have  an 
estate  for  life,  and  the  heirs  of  C  will  have  the 
fee,  provided  C  should  die  during  the  continu- 
ance of  the  estate  of  A  or  of  JB,  being  the  tenant 
for  life.  In  the  mean  time^  till  the  remainder 
limited  to  the  heirs  shi^  vest  in  interest,  the 
fee  will,  by  resulting  use,  execute  in  the  person 
who  makes  the  conveyance  to  uses,  so  as  to 
become  an  absolute  estate  in  him,  if  the  contin- 
gent fee  should  fail  of  effect;  and  to  be  defeated, 
if  the  limitation  to  the  heirs  of  C  should  give  a 
vested  interest ;  and  as  well,  in  the  mean  time, 
till .  the  interest  conveyed  by  the  gift  to  the 

(9)  3  Abftr.  t53. 
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heirs  shall  vest  in  estate,  as  after  that  limitation 
shall  fail  of  effect,  the  person  who  makes  the 
conveyance  to  uses,  hath  an  estate  in  fee,  of 
which  he  may  dispose  at  his  pleasure;  and 
be  even  instrumental  in  barring  the  contingent 
remainder  by  uniting  his  reversion  to  the  par- 
ticular estate  by  which  the  remainder  is  sup- 
ported, and  defeating  the  remainder  by  taking 
from  it,  through  the  learning  of  merger,  the 
support  of  the  particular  estate  on  which  it 
depends  fpr  effect  (t) . 

Ahoj  he  may  induce  the  like  consequences, 
by, accepting  a  surrender  of  all  those  particular 
estates  which  are  the  support  of  the  remainder. 

Nemo  est  hares  viventis  (H) .  For  this  rea-^ 
son  the  limitation  to  the  heirs  passes  a  re-* 
matnder  in  contingency,  for  want  of  a  person  in 
whom  the  interest  may  vest. 

Till  the  death  of  the  ancestor,  it  is  uncertain 
who  will  be  his  heir ;  on  that  account,  no  one 
can  take  by  the  name  of  heir,  generally,  till  the 
death  of  the  person  to  whom  this  term  of  relation 
is  applied.  ^ 

The  like  observation  applies  to  a  remainder  to 
heirs  of  the  body,  used  in  the  proper  and 
technical  sense  of  these  terms. 

These  observations  are  equally  relevant,  when 
the  remainder  is  contingent,  by  reason  of  the 
form  of  the  limitation,  as  containing  words  of 
contingency. 

(t)  3  Convey.  4S8.  (it)  1  Inst.  d£  b. 
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Conveyances  are  frequently  made  to  and  to 
the  use  of  a  man  and  his  heirs  (m)* 

Under  a  conveyance  in  these  terms,  the  person 
to  whom  the  use  is  limited,  is  not  seised  by 
force  of  the  Statute  of  Uses,  but  by  force  of 
the  ordinary  operation  of  the  conveyance,x  and 
the  rules  of  the  common  law,  independently  of 
the  Statute  of  Uses. 

That  the  title  to  the  estate  may  depend  on 
the  operation  and  effect  of  the  Statute  of  Uses, 
the  conveyance  must  be  to  one  person  and 
the  use  limited  to  another  person ;  ox  the 
grantee  must  be  one  only  of  several  persons  to 
.take  under  the  declaration  of  uses,  as  one  of 
two  joint-tenants  (x)  ;  or  if  the  use  be  ex- 
pressed in  favour  of  the  person  to  whom  the 
conveyance  is  made,  there  must  be  some  pu4r- 
pose  to  be  answered,  through  the  medium  of  that 
conveyance,  which  cannot  be  attained  under 
the  rules  of  the  common  law;  as  the  power  of 
making  leases,  shifting  the  use,  &c.  vesting  tBe 
estate  agreeable  to  the  intention  of  the  parties, 
&c.(y). 

Hence  the  determination  in  the  recent  case 
ofGoodill'w  Brigkam  f»Jy  as  commented  on 
in  3  Vol.  Convey,  (pp.  165,  494)  and*  hence  the 

CuJ  Dyer,  186;  Bacon  on  Uses,  63;  Com.  Rep.  313;  Skin. 
309;    Gilb.  Rep.  17;   Butler  on  1  Inst.  271  b. 

fx)  Bacon  on  Uses,  64;  Dyer,  111. 

Ci/J  Bacon  on  Uses,  63;  Hutt.  1 1  s ;  Carxvardine  and  Camardiney 
Butler's  Feame,  388 ;  Samme'i  case>  13  Rep.  54;  Ley.  ii. 

CzJ  1  Bos.  &  Pull.  19a. 
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observations  on  the  form  of  uses  for  preventing 
the  attachment  of  a  title  of  dower  (aj . 

If  the  conveyance  be  to  and  to  the  use  of 
A 9  in  fee,,  with  ulterior  useS  declared  of  his 
estate,  these  ulterior  uses  will  be  considered  as 
uses  on  uses,  and  they  will  be  repugnant  to  the 
use  declared  to  A  himself.  For  that  reason  the 
ulterior  uses  are  not  of  any  avail,  at  law.  They 
are  merely  equitable  interests;  efiectual  in 
equity,  though  denied  by  the  courts  of  law  to 
be  of  any  validity  in  reference  to  the  legal 
title /"b  J. 

Again,  on  a  conveyance  to  a  man  (c)  in  fee,  ^ 
there  is  a  difference  when  a  particular  estate  is 
limited  to  bis  use,  and  when  an  estate  in  fee. 

In  those  instances  in  which  hd  has  a  parti- 
cular estate,  he  will  hold  tfaiett  estate  by  force 
<^  the  Statute  of  Uses ;  because  he  cannot  have 
the  particular  estate  out  of  an  estate  in  fee, 
otherwise  than  by  means  of  this  statute. 

So  if  the  grantor  took  a  life  estate  or  in  tail,  he 
-would  be  seised  by  force  of  the  statute. 

In  those  instances  in  which  the  grantee  has  the 
general  estate^  that  is,  the  estate  tnfee^  his  title 
nvill  depend  merely  on  the  common  law;  because 
he  may  have  tbat  estate-  consistently  with  the 
estate  he  took  by  the  conveyance.  The  limi- 
tation of  the  use  for  a  particular  estate,  affects 
•  _ 

(af  Watk^  Principles,  2d  edit.  p.  49.  ' 

(b)  Whetstone  r.  Buiy,  2  R  Wms.  146;  Prec.  in  Chan.  591 ; 

3  AtL  729. 
CeJ  Bacon  on  Uses,  63,  64.    Bacon  is  very  conftiscd  and  in- 

distinct  on  this  point. 
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orilv  part  of  the  time  taken  by  the  conveyance, 
and  not  the  whole  of  that  time  ;  and  it  leaves  ip 
him  the  residue  of  the  ownership,  under  the 
common  law  conveyance  (d). 

And  when  a  conveyance  is  made  to  -4,  to 
such  uses  as  A  shall  appoint,  and  in  default  of 
appointment  to  the  use  of  A  in  fee,  the  uses 
will  be  void ;  and  A  will  be  seised  by  the  rule* 
of  the  common  law,  on  the  ground,  that  he  is 
the  only  person  for  whose  benefit  a^  use  was 
declared,  and  there  is  not  any  person  who  could 
have  called  oji  him  for  the  execution  of  the  use 
into  estate.  The  estate  is  already  in  him,^  and 
the  equitable  ownership  is  blended  in  the  legal 
ownership.  i 

So  when  the  interest  limited  to  the  feoffees  is 
contingent,  the  interest  of  the  cestui  que  use  must 
partake  of  that  quality ;  or,  more  properly 
speaking,  there  cannot  be  any  estate  in  the  use 
till  the  estate  of  the  feoffees  shall  be  vested^  If, 
under  these  circumstances,  there  should  be  a 
discontinuance  or  disseisin,  it  is  admitted  that 
the  feoffees  must  enter  to  restore  the  seisin, 
before  the  use  could  execute  into  estate. 

These  observations  will  illustrate  the  distinc- 
tion already  taken  on  the  scmtilla  juris  of  the 
feoffees. 

When,  on  a  conveyance  to  a  man,  there  is 
also  a  limitation  of  iise  in  his  favour;  as  to  A, 
to  the  use  of  him  and  his  heirs,  or  to  ^  and  his 

.  CdJ  Fieri  and  Hoe'$  case,  i  Leon.  125 ;  Dier>  186 ;  a  And.. 
180;  and  Crato/^'s case,  lb,  130. 
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lieirs,  to  the  use  of  him  and  his  heirs  for 
lives  (e) ;  the€everal  hmitations  of  theestate  and 
the  use  are  construed  as  sevei^al  parts  of  the  same 
gift^  and  are  to  be  considered,  collectively,  as 
marking  the  continuance  of  the  estate.  In  this 
instance,  the  clause  declaring  the  use  may  en- 
large or  explain  the  limitation  to  the  grantee ;  or 
rather  forms  part  of  that  limitation. 

In  thos.e  instances  (f)  in  which  the  conveyance 
of  the  land  and  the  limitation  of  the  use  are  to 
distinct  persons^  the  riile  of  law  is,  that  the 
limitation  of  use  cannot  enlarge  the  estate  of 
the  land. 

In  other  words,  when  a  man  takes  by  the 
statute,  under  a  conveyance  to  uses,  the  estate  in 
the  use  cannot  be  larger  thah  the  estate  granted 
in  the  land  to  serve  the  use.  The  estate  in  the  use 
and  the  estate  in  the  land  pass  by  limitations 
which,  in  consideration  of  law,  are  distinct.  In 
cases  with  these  circumstances,  the  estates  in  the 
use  are  like  derivative  interests  out  of  the  estate 
in  the  land  limited  to  supply  the  estates  in  the 
use. 

'  Of  consequence,  the  estate  in  the  use  cannot 
be  larger  than  the  estate  limited  in  the  land  to 
serve  the  use.  At  the  utmost,  it  can  only  be 
commensurate  with  the  estate  in  the  land,  how-. 
ever  small  the  estate  in  the  land  may  be  when 
compared  with  the  quantity  of  interest,  which 

CeJ  JenUns  and  Youngs  Cro.  Car.  167. 
(fj  Cratol^s  case,  Cro.  Eliz.  721 ;  OweD,  126;  3  And.  130. 
S-  C;  Shcp.  Touch.  51(5.* 
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the  words,  in  tHe  clause  of  limitatipn  of  use,  are 
sufficient  to  pass. 

The  distinctions  briefly  stated,  are, 

1st.  A  limitation  to  pass  an  estate  by  force 
of  the  Statute  of  Uses,  cannot  give  a  more 
ample  interest  than  is  conveyed  to  and  actually 
vests  in  the  feoffees  to  serve  the  use. 

2dly,  When,  on  the  conveyance  of  the  land ^ 
no  time  of  continuance  is  limited  by  express 
words,  and  the  land  and  the  use  are  limited  to 
the  same  person,  the  declaration  of  use  -will  form 
part  of  the  limitation  of  estate. 

Estates  are  said  to  arise 

By  resulting  use  (gj^  when  an  assurance  is  to 
have  its  operation  solely  under  the  Statute  of 
Uses ;  or  through  the  medium  of  a  conveyance 
at  common  law^  to  supply  a  seisin  to  the  uses; 
and  no  disposition  is  made  of  the  use  for  some 
part  of  the  time  of  the  estate  of  the  person  who 
limits  the  use. 

In  this  case,  the  use  is  said  to  result  to  the 
former  owner  of  the  estate ;  and  the  use  will 
execute  in  him,  exactly  in  the  same  manner  as 
if  the  use  had  been  limited  to  him'  expressly  for 
that  time ;  itnd  he  will  be  seised  by  means  of 
the  Statute  qf  Uses,  and  not  by  virtue  of  his  old 
seisin  or  ownership.  This  point  affords  ample 
scope  for  illustration  by  differences  and  dis- 
tinctions. 

In  this  place  it  will  be  sufficient  to  observe,^ 
that  a  resulting  use  is  that  part  of  the  owner- 

(gj  1  Lord  Raym.  33 ;  Com.  Dig.  Uses,  D<  i« 
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ship  of  which  no  disposition  is  made,  and  \(^hich 
remains  with  the  author  of  the  uses  (h). 

The  contingency,  when  it  arises,  draws  the 
estate  to  the  tise^  and  defeats,  in  the  whole  or  in 
part,^  the  use  which  resulted  to  the  grantor. 

Uses  can  result  or  be  implied  only,  1st,  where 
there  is  a  chasm  in  the  disposition  of  the  owner- 
ship, and  it  cannot  be  filled  by  any  other  means 
than  by  giving  to  the  person  who  is  the  author 
of  the  uses,  aa estate  for  that  precise  period  of 
time  of  which  no  disposition  is  made.  This 
can  happen  in  those  cases  only  in  which  there 
is  a  limitation  to  the  heirs  of  the  author  of  the 
uses,  or  to  some  other  person  after  his  decease ; 
and  then  only  when^  no  estate  is  limited  to  him 
or  to  any  other  person,  for  the  exactpenW  of  his 
own  life^  and  he  himself  (hh)  does  not  take  any 
estate  by  express  limitatum^  which  excludes  the 
implication,  and  negatives  the  construction  of  an 
intention  to  take  an  estate  for  that  period ;  or, 

3ndly,  Where  there  is  Hot  any  limitation  of 
tfie  use  of  the  fee ;  or,  where  the  fee  is  limited 
in  contingency.  In  the  first  case,  the  use  of 
the  fee  will  result  absolutely  ;  and  in  the  second 
case,  ofiAy  till  the  contingency  arises.  •  But  it 
nerer  will  result,  if  it  would  be  contrary  to 
some  estate  expressly  limited  (hhj. 

The  doctrine  of  uses,  is  a  subject  of  great  im* 
portance  to  the  profession ;  and  on  that  'account, 
the  Author  has  been  more  diffuse  on  this  head, 
than  may  be  deemed  necessary. 

(h)  1  Inst.  aab.  (hh)  Dyer,  in  b. 
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f  Possibly,  he  may  be  mistaken  in  liis  cc6i 
structioa  of  the  statute  on  the  disputable  points ; 
and  the  readers  of  this  book  will  act  prudently 
to  suspend  their  opinions  on  the  doctrine  of 
scintilla  juris^  the  principal  point  of  discussion^ 
till  it  i^hall  be  decided  by  the  solemn  judgment 
of  a  court  of  justice.  He  is  not  aware  the  there 
ever  had  been  a  decision  directly  on  the  points 
'AH  the  opinions  which  have  been  delivered  from 
the  bench,  on  this  head, have  been  extra-judicial. 
If  any  argument  is  to  be  drawn  from  the  de- 
cisions themselves,  without  any  reference  to  the 
opinions  expressed  on  pronouncing  these  deci* 
sions,  or  if  practice  is  to  be  the  guide,  they 
seem  to  support  the  Author's  conclusion. 

Limitations  of  trust  do  not  give  any  estate  at 
law%  Thfey  merely  entitle  the  person,  beneficially 
interested,  to  an  estate  in  equity.  Trusts, 
simply,  by  way  of  beneficial  without  any  legal 
ownership,  are,  at  this  day,  the  same  as  uses 
were  before  the  statute  of  27  Hen.  VUI.  The 
word  us€y  and  the  word  trusty  in  their  most  ex« 
tensive  signification  (ij^  were,  in  those  days, 
convertible  terms  ;  although,  in  some  instances, 
they  were  used  with  different  meanings;  the 
former,  to  express  the  beneficial  interest  in. the 
land,  by  having  the  use  and  enjoyment  of  the 
land  itself;  the  other,  to  express  some  benefit 
independent  of  the  use  of  the  land,  as  a  sum  of 
money  to  be  raised,  &c.  the  right  of  having  the 

(i)  3  Eun.  103. 


JMsnefit  of  the  money,  arising  froffi  the  land 
afker  that  money  was  received.  Every  trust  wa»' 
noty  in  the  te'rms  of  this  distinction,  an  ttse^ 
although  every  use  was  a  trust.  This  very  dis- 
tinction has  been  regarded  in  the  application  of 
the  law  to  cases  arising  on  the  Statute  of  Uses ; 
and  therefore  •  ' 

1st,  If  an  estate  be  conveyed  to  a  person,  to 
the  intent  that  a  common  recovery  may  be 
suffered;  or, 

2dly,  That  the  rents  may  be  received  by  the 
feoffee,  and  applied  in  a  particular  manner ;  or, 

3dly,  That  the  feoffee  may  do  some  act  with 
the  rent  of  these  lands,  as  pay  taxes,  repair 
the  premises,  &c.;  or  convey,  &c. ;  these  trusts 
are  not  executed  by  the  Statute  of  Uses ;  though 
they  are  declared  beneficially  for  another  per* 
son ;  for  in  all  these  cases  the  estate  of  the  land 
must  remain  in  the  feoffee,  to  enable  him  to 
perform  the  trusts. 

A  trust,  with  reference  to  the  use  of  the 
estate,  may  be  described  to  be  a  right  in  equity 
to  have  a  conveyance  of  the  land,  and  to  take 
the  profits  in  the  mean  time. 

*'  The  Statute  of  Uses  transferred  entirely  di] 
that  was  equitable"'  (in  point  of  estate  must  be 
understood)  ^^  into  a  legal  modification ;  and  the 
t^ourts  of  law  were  then  bound  to  ask  what  was 
the  equity,  because  the  statute  said  that  the 
law  should  follow  equity  (J J  :'*  while  mere  trusts 
are  to  be  executed  by  a  conveyance,  and  the 

(j)  Per  Lord  Mansfield^  Cowp.  a66. 
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parties  luftve  •  a  right  to   apply  to  a  court  of 
equity  for  jthat  conveyance  (k). 

Trusts  af a  divided  into 
\.  Trusts  executpry, 
21.  Trusts  executed. 

These  are  tenns  of  relation,  and  to  the  per- 
son rather  than  to  the  interest.  Every  trast  is 
exeputory  (l)i9  in  relation  to  the  person  who  is 
to  perform  the  trust.  On  the  other  hand,  every 
trust  may  be  said  to  be  executed,  with  reference 
tQ  the  person  in  whose  favour  it  is  made,  and 
his  pQw>6r  of  alienation,  by  reason  of  his  interest, 
under  the  tru3t. 

As  often  as  mention  is  made  of  trusts,  with 
a  view  to  the  conduct  of  the  trustees  and  the 
ns^ure  of  the  trusts,  the  trusts  are  said  to  be 
executory  (m)  j  and  when  with  relation  to  the 
person  who  is  to  have  the  benefit  of  the  trust, 
and  \m  interest  by  reason  of  the  same,  they 
are  said  to  be  executed. 

This  distinction^  it  is  submitted,  accounts  for 
the  difference  of  expressions  which  frequently 
occur  on  this  subject. 

The  expression,  trusts  executed^  is  used  in 
some  instances^  indeed  more  generally ^  in 
another  sense,  different  frpm  that  already  no- 
ticed.f  Thus  u£les  giving  the  legal  estate,  by 
the  opemtion  <:  of  the  Statute  of  Uses,  are  fne* 
qiiently  distinguishedby  the  appellatipn  of  trwts 
ejtecuted,  to  distinguish  them  from  those  trusts 

(kj  3  Burr.  1108.  f /J  1  Tr.  Atk.594. 

(tnj  RoherU  and  DixtoeUf  1  Atk.  607. 


which  remain  eqtiitaUe  interests,  and  on  which 
the  statute  does  not  operate. 
'  In  point  of  fact  and  of  law,  the  former  api^- 
pies  of  trust  are  ttses^  and  are  denominate 
trusts,  only  from  the  terms  in  which  this  mode 
of  ownership  was,  prior  to  the  statute,  expreiaeAi 

There  is  also  another  and  different  s^ae  in 
which  the  expressions,  trusts  executed  and  exe- 
cutory, are  applied. 

Thus  a  trust  is  executory,  whether  ai^sing 
under  a  conveyance  by  deed  or  will,  or  under 
an  agreement  to  convey  ;  or  in  marriage  arb'- 
cles,  when  the  trust  is  by  express  direction,  or 
by  inference^  from  the  nature  of  the  instrumetit, 
(and  this  is  peculiarly  the  cas6  id  marriage  arti* 
cles)  to  be  perfected  by  %  conveyance  or  settle- 
ment at  some  future  period. 

lender  these  circumstances,  the  trusts  are  to 
be  carried  into  execution,  agreeable-  to  the  in^ 
tention ;  as  that  intention  can  be  collected  either 
from  the  genuine  sense  of  the  words,  or  dis- 
covered from  the  nature  of  the  instrument,  with- 
out regard  to  the  strict  legal  import  of  the  words, 
or  their  technical  sense ;  or  from  the  nature  of 
the  contract  and  the  objects  of  the  provision  ; 
as  children  claiming  under  marriage  articles. 
For  by  the  direction,  or,  which. is  of  the  same 
effect,  the  necessary  inference,  that  a  conveyance 
is  to  be  made,  it  is  evident  that  something  iiirtjier 
is  to  be  done ;  and  it  devolves,  as  a  consequence, 
to  the  courts  of  equity,  to  order  in  what  manner 
and  with  what  limitations'  the  conveyance  shall 
be  made :  and  th^t  court,  on  the  rules  of  esta- 
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blished  practice,  will  order  the  conveyance  to  be 
made  in  such  manner,  and  with . such  limitations, 
as  will  best  answer  the  intention  of  the  author 
of  the  trust.  Under  this  discretionary  power, 
courts  of  equity  will  construe  the  language  in 
conformity  with  general  practice,  so  as  to  give 
estates  to  sons  in  succession ;  to  supply  cross 
remainders ;  and  add  limitations  to  trustees  for 
preserving  contingent  remainders,  &c.  &c. 

Of  trusts  of  this  description,  and  the  con- 
struction applied  to  them  by  the  Court  of  Chan-t 
eery,  a  more  extended  view  will  be  taken  in  the 
chapter  on  Freeholds,  and  in  considering  the 
extent  of  the  rule  in  Shelley's  case,  and  the 
exceptions  to  that  rule  (n). 

Trusts  executed  are,  when  by  deed  or  will 
lands  are  conveyed  or  devised,  in  terms  or  in 
efiect,  to  and  to  the  use  of  one  person,  or  seve- 
ral persons,  in  trust  for  others,  without  any 
directions  that  the  tru3tees  shall  make  any  far- 
ther conveyance;  so  that  there  is  not  any  ground 
from  which  it  appears  that  the  author  of  the  trust 
had  a  view  to  a  future  instrument  for  accom« 
plishing  his  inten tion. 

Dispositions  in  this  form  are  not  objects  on 
which  the  Court  of  Chancery  can  assume  a 
directory  or  discretionary  power.  The  rule 
applicable  to  such  trusts  is,  that  equity  follows 
the  law,  and  limitations  of  equitable  interests 
and  legal  estates  receive  the  like  construction. 

Thus,  in  the  language  of  Lard  Alvanley  (o)^ 
*'  This  court  [Chancery,]  has  determined,  that 

(n)  Ch.  3.  (0)  Philips  v.  Biydges,  d  Vcs.  jim.  127. 
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such  equitable  estates  are  to  be  held  perfectly 
distinct  afld  separate  from  the  legal  estate* 
They  are  to  be  enjoyed  in  the  same  condition, 
entitled  to  all  the  same  benefits  of  ownership, 
disposable,  devisable,  and  barrable,  exactly  as 
if  they  were  estates  executed  in  the  party;  and 
the  persons  having  them  may,  without  the  in- 
tervention of  the  trustees,  or  the  possibility  of 
their  preventing  them  from  exercising  their 
ownership,  act  as  if  no  trustees  existed ;  and 
this  court  will  give  validity  to  their  acts ;  and 
when  I  am  told  that  legal  and  equitable  estates 
cannot  subsist  m  the  same  person,  it  must  be 
understood  always  with  this  restriction,  that  it 
is  the  same  estate  in  equity  and  at  law/Yoo^ 

In  the  application  of  the  law  to  trusts  ex* 
ecutory,  the  construction  is  different ;  for,  since 
the  author  of  the  trusts  declares  it  to  be  his 
intention  that  something  fietrther  shall  be  done, 
and  makes  provision  for  this  object,  the 
Court  of  Chancery,  which  hath  a  peculiar 
jurisdiction  over  interests  of  this  sort,  and  a 
controlling  power  over  the  conduct  of  the 
trustees,  will  carry  into  execution  the  intention 
of  the  author  of  the  trust,  as  £ir  as  that  inten- 
tion can  be  collected,  and  can  be  compUed  with 
consistently  with  the  rules  of  law« 

Of  trusts,  being  uses  which  are  executed  by 
the  statute  of  27  Hen.  VIIL  and  of  trusts  ex^ 
ecuted,  which  are  not  uses,  an^  give  merely  an 
lequitable  ownership ;  and  of  trusts  which  are 

(oo)  itobinson  ▼.  Cuming^  Cos.  temp.  Talb.  16^, 
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merely  pxecutory,  the  following  are  apposite 
exampl^)  thawing  the  material  distinction 
between  them. 

1st,  A  Gonveyance  or  devise  to  A  and  his  heirs, 
in  trust  for  B  and  his  heirs,  gives  a  trusty 
i.e.  an  v^^extctded  under  the  Statute  of 
Uses;  atid  the  trust  bacomes  a  legal  estate 
ih  B,  through  the  medium  of  that  statute, 
2dly,  A  conveyance  or  devise  to  and   to  the 
use  of  A  and  his  heixs,  in  trust  for  B  aiid 
hb  heirs,  .gives  a  trust  executed^  but. does 
not  pQJSs  the  legal  e^ate  :  the  second  use 
18  an  use  an  an  use^  and  tlierefore  a  mere 
trust,  or  ufie  in  the  second  degree,  con- 
ferring dn  equitable  ownership. 
Sdly,  A  conveyahce  ;or  devise  to  A  and   his 
heirs^  or  to  and  to  the  use  oi  A  and  bis 
heirs,  upon  trust  to  convey  to  B  and  liis 
heirii,  is  a  trust  merely  executory, 
<    An  estate  hy  implication  of  law  has  place,  only 
in  limitations   of    use,'  either   by  assurances 
operating  merely  by  the  -'statute,  or  through 
die  iftedium  of  a  conveyance  to  serve  the  uses ; 
and  ifl  devises  hy  wills.  ^  ^ 
•  .By  the  rules  of  the  common  law  applicable 

to  deedja(f{p;)v  i^o  intention  will  be  presumed 
unless  it  bcexjiressed ;.and  consequently,.. no 
estate  :will  arise  unless  there  be  a  limitation  to 
pus  that  estate. 

-  (p)  Vaugh.  360;  1  Eq.  Ab^  196;  a  Ler.  79,  per  Twden^ 
cites  13  HeD»  VII. ;  a  Lord  liaym.  1153;  Perk.  $173;  and 
infra^  an  exception.  The  same  point  applies  to  copyholdsi  Lex. 
Cust ;  'IV;t)n  E4.  59,  J  3. 
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In  devises  by  wills^  and  in  some  cases  in 
limitations  of  the  use,  a  different  construction 
is  made  (ppj .  From  an  intention  expressed  in 
reference  to  one  person,  the  courts  of  justice 
will,  in  these  cases,  imply  an  intention  in  favour 
of  another  person  (qj . , 

In  these  instances,  however,  the  implication 
must  be  necessary ;  such,  that  without  it^  the 
intention  of  the  parties  cannot  have  effect, 
according  to  the  terms  in  which  they  have 
expressed  themselves.  But  no  estate  can  arise 
hy  implication  to  defeat  an  es^te  which  is 
expressly  hnvited. 

When  a  conveyance  is  made  by  a  man  to  the 
use  of  his  heirs  (pp)^  and  no  estate  is  limited  to 
himself,  or  to  any  other  person  for  his  Ufe,  and 
he  does  not  take  any  estate  by  express  limi- 
tation to  b^  excluded,  or  which  would  be  merged 
by  means  of  the  estate  to  be  implied,  then  an  es;- 
tate  wsU  arise  by  implication,  for  he  ca^nnot  have 
any  heirs  till  his  death ;  consequently  there  is 
a  portion  of  time  commensurate  with  his  life^  and 
which,  indepeadently  of.  the  time  of  any  olj^ier 
estaite,  will  elapse,  before,  the  limitation  tof  hi$ 
heirs  can  take  place  ;  also  in  refereii^e  to  any 
other  estate  previously  limited)  and  liable  1^ 
deternline  hi .  his  life-time,  so  that  an  inten^al 

and  Cogen,  1  Lord  Raym.  39 ;  4  Mod*  380;  .9  Lev.  75  ;  Feacoe 
54;  ff^ilUs  and  others  v.  Palmer^  s  Burr.  2615 ;  a  Black;  Rep. 
687 ;  a  Wfls.  32. 

CqJ  RomiUy  v.  James^  6  Taunt.  a63j   infraj  tt.  Eitates- 
Tail  and  for  Life.  '  - 
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"may  happen  between  the  determination  of  that 
estate  and  his  death ;  an  estate  for  life  will  arise 
to  him  by  implication.  And  as  Mv^Feame  (r)^ 
M'ith  bis  wonted  accuracy  and  force  of  reason- 
ing, has  observed,  the  inference  afforded  by  the 
several  cases  seems  to  be,  that  when  the  use  is 
not  Ihnited  away  during  the  whole  life  of  the 
grantoTj  [it  would  be  more  clear,  perhaps,  to 
say,  for  the  express  and  exact  period  of  the 
life  of  the  grantor],  and  there  is  a  use  limited 
which  cannot  commence  till  after  his  decease 
(as  is  the  case  of  a  limitation  to  the  heirs  of 
his  body  taken  by  itself),  whether  that  use  be 
limited  in  the  first  instance  (as  in  Pybus  v. 
Mitford)y  or  be  preceded  by  limitations  for 
terms  for  years  (as  in  Tenhay  v,  HurrellX  or 
by  uses  of  the  freehold  and  inheritance,  that 
may  determine  in  the  grantor's  life-time  (as  in 
Jfills  V.  Palmer)j  the  use  results  to  the  grantor 
for  life ;  immediately^  in  the  first  case,  and  itt 
remainder  expectant  on  the  preceding .  uses  in 
iSbe  other,  where  there  is  no  express  use  limited 
to  the  grantor  himself,  inconsistent  with  such 
BQ  implication,  the  law  will  imply  an  intention 
ilk  l^e  author  of  the  uses  to  retain  the  use  ta 
Umself  for  his  life. 

These  positions  flow  from,  the  rule  (s) ,  that 
00  much  of  the  use  of  an  estate  as  is  not  limited 
away,  remains  in  the  person  out  of  whose  estate 
these  uses  are  created ;  and  the  rule  applies  to 

CO  P.  43. 

M  1  Init  22  b ;  Fenmiek  ▼.  MUfordf  i  Leon.  i82« 
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those  instances  only  in  which  the  measure  of 
the  time  in  the  use  would  not  be  completely 
and  fully  disposed  of,  unless  an  estate  for  life  was 
held  to  resolt  to  or  abide  in  the  person  by  whom 
the  uses  are  limited j  as  the  author  of  them.  To 
call  the  rule  into  operation  and  effect,  there 
most  be  an  interval,  and  a  manifest  vacancy  of 
ownership;  and  the  time  of  that  vacancy  must^ 
in  deeds  and  wills,  be  commensurate  with  the  life 
of  the  person  from  whom,  as  their  author,  the 
uses  flow;  or  in  wills,  commensurate  with  the 
ownership  under  an  estate-tail ;  because,  under 
any  other  circumstances  than  those  which  leave 
a  vacancy  for  his  life,  or  in  wills  equal  to  the  meisu- 
mire  of  an  estate-tail ;  the  courts  have  thought 
there  was  not  any  reason  to  imply  an  intention 
to  retain  the  use  for  the  intermediate  time. 
'     The  law,  as  now  settled,  implies  an  estate  for 
life  by  resulting  use,  as  well  when  the  limitation 
to  the  use  of  the  heirs  is  by  way  of  remainder^ 
af):er  limitations  of  use  to  commence,  and  which 
juay  detennine  in  the  life-time  of  the  author  of 
these  uses,  as  when  no  disposition  of  the  use  is 
previously  made   for  any  estate  of  freehold. 
In  Pybus    and    Mitford  (t)^    the   limitation 
to  the  use  of  the  heir^  of  th^  body  was   not 
preceded  by  any  limitation  of  an  estate  of  free^ 
hold  ;  and  in  JVilUs  and  Palmer  (ttj,  there  was  a 
limitation  of  the  use  for  several  estates  for  life^ 
and  in  tail,  prioi*  to  the  limitation  to  the  usq  of 

(O  Vontr.  372.     .  (ttj  5  Burr.  36i5. 
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the  heirs  of  the  body  of  dbe  penon  oat  of  whose 
estate  the  tises  arose,  bat  there  was  not  aoj 
estate  for  the  exact  period  of  the  life  of  that 
perBon;  and  in  both  these  instances,  it  wai 
held,  diat  an  estate  for  life  resulted  to  the  &rmer 
owner  of  tiie  property,  so  as  to  gire  him  an 
estate  of  freehold  for  his  Hfe^  whidi^  under  the 
rule  in  Shettey's  case,  attracted  to  it  the  benefit 
of  the  limitation  to  ihe  use  of  the  heirs  of  *his 
body,  and  vested  the  entiul  in  him,  so  as  to 
make  it  descendible  from  him  to  his  issue,  and 
to  be  claimed  in  succession  frarn  him ;  and  not 
in  the  issue  originally  in  dieir  own  right  as  pur* 
-chasers  qndr  the  names  of  heirs  of  his  body. 

When  m\  estate  for  liie  life  of*  the  author  of 
the  uses  is  limited  to  another  person  fu/y  the  rea* 
son  for  raiding  an  estate  foe  life  by  implicatioa 
cannot  exist,  though  tbere  be  afterwards,  in  the 
same  instrument,  a  limttatkm  to  the  use  of  his 
lieirs  of  bis  body.  The  reason  is  obvious:  an  use 
is  declared  of  all  the  time  or  ownership  of  liie 
estate  which  ijs  oon\^yed ;  and  thensfbre  no  room 
is  left  for  any  implication ;  and  die  conse^ 
quence  is,  that  these  heirs  will  take  an  estate  by 
purchase  in  their  own  right,  without  deriving 
that  estate  from  or  through  their  ancestor. 
They  take,  mer^y  because  they  fall  onder  the 
given  description,  and  because  the  name  or 
character  by  which  they  are  described,  is  fulfilled 
in  their  persons  as  heirs  of  the  body. 
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An  estate  cannot  be  raised  or  implied  by 
resulting  use,  to  any  person,  except  the  owner  of 
the  estate  out  of  which  the  uses  are  raised  fuu)  i 
nor  can  it  be  raised  or  implied  in  favour  of  that 
person  when  he  has  an  estate  by  express  limi-* 
tatioQ,  mcoQsiHtent  with  an  estate  to  be  raised 
by  implication. 

An  express  estate  to  the  author  of  the  useiSy 
limiting  to  him  an  interest  of  a  chattel  quality^ 
excludes  the  inference  and  presumption  in  hi^ 
•favour,  u«ler  which  he  would  be  h6ld  to  take  ajot 
estate  of  freehold.  Thus  (^)y  Sm^ge^  by  lewo 
and  relea3e,  made  a  conveyance  in  fee  to  the  ijse 
of  hifn^lf  for  ninety- nine  years,  if  he  ^ould 
so  long  live,  remainder  to  trustees  for  twentyt 
five  years,  remainder  to  the  heirs  male  of  the 
}y(^dy  >oi  Savage^  remainder  to  his  own  right 
heirs ;  and  it  was  held,  that  no  use  could  result 
contrary  to  the  expcess  limitations  of  the  party ; 
and  xJ^tSmagCj  being  XjmBXit  for  years  by  express 
Ufmiaiim^  could  QOt  be  tenant /or  Ufe  by  impM-* 
cation;  and  that  the  limitation  to  the  heirs 
males  of  hia  l;>ody  was  wid  (y)^  for  want  of  a 
preceding  estate  of  freehold  to  support  th^ 
interesit  limited  to  the  heirs. 

On  itihis  decision  it  may  be  observed,  that  if 
^y  case  would  allow  of  a. construction  in  favour 
^:the  author  of  the  .u^es,  to  give  him  an  estate 


(uu)  Davies  and  Speedy  2  Salk.  675. 

fxj  Adams  v.  Savage,  a  Lord  Qlaym.  954 ;  2  Salk.  679. 

C^J  Now  good,  89  capable  of  effect  by  springing  use. 
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of  freehold^  by  implication,  at  the  same  time 
that  he  took  an  estate  of  a  chattel  quality  bj-- 
express  limitation,  this  was  a  fair  instance  for 
its  application ;  for  the  estate  of  freehold  would 
not  have  been  immediately  expectant  on  the 
estate  for  years  determinable  on  his  decease,  so 
as  to  have  caused  its  immediate  merger,  but 
woulli  have  taken  place  in  order  of  time,  after 
and  in  remainder  of  the  estate  for  twenty-five 
years,  limited  to  the  trustees.  Thus^  the  two 
estates  would,  in  the  first  instance,  have  been 
distinct  and  compatible. 

Notwithstanding  this  circumstancfe,the  result* 
ing  use  was  negatived  in  this  case,  and  also  in 
Kawleij  znd  Holland  (x);  a  case  which  was  open 
to  the  like  observations^  as  containing  similar 
limitations;  with  the  difference  only,  that  in 
Kawley  and  Holland^  the  trustees  had  a  longer 
term,  viz.  two  hundred  years. 

In  Rowley  v.  Hollandj  the  express  ground  of 
the  decision  was,,  that  no  estate  of  freehold 
eould  result  to  A  for  his  life  by  implication^ 
because  another  estate,  viz.  for  nkiety-nine 
years,  if  &c.  inconsistent  with  a  freehold  by 
implication,  was  expressly  limited  to  him. 

But  when  the  estate  for  years  is  limited  to 
some  other  person  than  the  author  of  the  usesy 
ki  trust  for  him,  then  an  estate  of  freehold  majr 
arise  to  him    by    implication.    JbeoerUy  and 

(z)  32  Vin,  189  J  a  Eq.  Abr.  75a* 
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^Beverley  (a)j    is  an  authority  for  this   dis- 
tinction. 

In  that  case,  a  conveyance  was  made  by  A^ 
to  the  use  of  trustees  for  seventy  years,  if  ^ 
should  so  long  live,  remainder  to  trustees  for 
three  thousand  years  ;  aiid  from  and  after  the 
death  of  J[,  to  J5,  his  son,  for  life,  with  divers 
remainders  ov^r. 

It  was  objected,  that  the  limitation  to  JB, 
and  the  remainders  over,  were  void ;  being  es? 
tates  of  freehold  to  commence  m/'w/t/ro.  The 
ground  was,  that  the  first  freehold  estate  was 
limited  to  B,  and  was  not  to  arise  until  the 
ileath  of  A  ;  and  no  estate  was  vested  in  A  for 
his  life,  unless  an  estate  for  life  resulted  to  him. 
And  after  solemn  argument  on  the  point,  and 
a  case  stated  to  the  judges  for  their  opinion, 
it  was  decreed,  that  an  estate  for  life  resulted 
to  Aj  and  supported  the  limitation  over. 

And  in  WilUs  ^nd  Palmer  /b),  the  author 
of  the  uses  had  the  fee  under  the  lithitatlons  of 
use,  till  the  marriage  then  in  contemplation, 
and  for  which  the  settlement  then  made  was 
intended  to  be  a  provision;  and  still  an  estate 
for  his  life  was  hdid  to  result  to  him,  under  the 
uses,  to  take  place  after  the  marriage  (cj. 

Again,  when  a  man  devisies  lands  of  inherit- 
ance after  the  death  of  his  wife  to  the  person  * 
who  is  his  heir  (dj^  then  from  the  expression  of  ^ 


CttJ  3  Vem.  131.  CbJ  5  Burr.  2615;  2  Bl,  Rep.  617. 

CcJ  Fearne  63 ;  Davis  and  Speed,  2  Salk.  675. 
^iO  1  £q.  Abr.  196. 
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the  particular  period  at  which  the  heir  is  to 
take,  the  law  considers  him  to  be  excluded  of 
all  right  of  enjoyment  till  that  time ;  and  be- 
cause the  death  of  the  wife  is  used  to  mark 
the  commencement  of  the  .estate  limited  to  the 
keir^  the  law  presumes  that  it  was  the  inten«» 
tion  of  the  testator,  that  his  tirife  should  have 
the  property  devised  in  this  manner  for  life. 
Hence,  by  implication,  the  widow  will  b^  tenant 
for  life. 

So  if  a  man  devise  land  to  another  after 
default  of  issue  of  the  body  of  the  person,  who, 
on  his  death,  will  be  his  heir  (e)j  the  impli- 
cation is,  that  the  testator  intended  that  his  heir 
should  have  an  eskate-^tail,  mid  the  devisee  an 
estate  in  remainder,  expectant  on  that  estate.; 
and  estates  will  pass  to  the  heir  at  law  and  deh 
Tisee  accordingly.  The  intention  of  the  testator 
cannot  be  reconciled  with  his  words;  ot  his 
will,  as  expressed,  have  effect  by  any  mother  6on<» 
St  ruction.  » 

The  devise  cotisidered  as  a  substatltive  inde- 
pendent gift  would  be  construed  a  devise  to 
take  effect  on  an  indefinite  faikre  of  isstfe;  dnd 
in  that  point  of  view  would  be  void,  as  too 
remote  (f). 

Again,  when  a  devise  is  made  to  two  persons 
who  may  not  lawfully  intermarry,  and  the  heirs 
bf  their  bodies ;  and  in  case  they  shall  both  die 
without  issue  of  their  bodies,  then  to  another, 

fe)  Walter  r.  DftWy  i  Com.  Rep.  37^. 

(^J  Lady  iMneshfraugh  v.  Fox,  Gas.  temp.  Talb..  7§t^ 
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each  person  has,  under  tfab  deyise,  an  estate- 
tail,  with  Jh  remainder  in  the  other's  moiety  in^ 
tail ;  ill  othet'  words,  with  a  cross  remainder  in 
tail.  Hie  expr^  limitation  passes  several  in-^^ 
herit^nces  with  a  joint  freehold.  Each  tenant 
Iws  an  estate  to  himself  ( jointly  with  the  other 
during  th^  life  of  that  person,  and  till  the 
jointvire  shall  he  severed,)  and  to  his  h^rs  of 
}»$  body ;  and  under  that  limitation^  the  estate 
of  each  person^  sofiir  as  it  is  merely  an  estate 
of  inheritance^  would  determine  when  there  shall 
be  a  failure  of  heirs  of  his  body. 

The  clause  introducing  the  next  limitation 
imports  an  intention  which  would  not  be  com* 
pletely  fulfilled  by  this  construction.  From 
the  terms  in  which  the  remainder  is  introduced, 
it  is  dear,  the  person  to  be  benefited  by  that 
limitation  is  not  to  be  entitled  to  the  possession 
till  there  shall  be  a  failure  of  the  several  heirs 
of  the  several  and  respective  bodies  of  each  o£ 
the  devisees.  Therefore  it  is  concluded,  that 
an  interest  of  that  extent  was  intended  for  them; 
and  since  no  construction  which  can  be  made 
of  these  clauses  of  express  limitation  would  give 
to  each  an  estate-tail  in  both  moieties,  the 
courts  will .  raise  an  estate-tail  to  each,  in  the' 
moiety  of  the  other,  by  implication  (ff'J.  . 

All  these  cases  are  to  be  contrasted  with 
itastances  in  which  there  is  not  any  room  for 
such  implication;    and    in    the    chapters   on 

^J  fieaalio  Tmn^  v.  Agar,  is  Etet,  s^S;  BomUlfY.Jdma^ 
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Estates^tail,  and  for  I<iife,  the  discussion  will  be 
resumed. 

Estates  will  now  be  considered  in  relation  to 
their  quantities  and  several  sorts,  as  they  are 
of  freehold,  and  not  of  freehold;  and  with  refer- 
ence to  the  words  by  which  their  extent  is  to 
be  marked,  or  may  be  ascertained ;  and  also 
with  a  view  to  the  construction  of  instruments 
already  prepared,  and  under  consideration  for 
an  opinion  on  their  legal  operation  and  effect. 


CHAP.  11. 
On  Freeholds*     . 

The  term  freehold,  as  denoting  an  estate 
of  a  given  quantiti/j  or  rather  of  a  peculiar 
quality  J  is  opposed  to  the  term  chattel  (g). 

Questions  have  arisen  on  the  import  of  this 
term.  Reference  has  been  made  to  the  most 
ancient  law  writers,  to  prove  the  grounds  of  a 
variety  of  opinions.  The  passages  which  hav^ 
been  quoted  have  been  sometimes  misunder* 
stood,  or  grossly  misrepresented. 

The  term  may  be  easily  explained. 

It  is  acknowledged,  on  all  hands,  that  our 
rules  of  property  are,  for  the  most  part,  derived 
from  the  policy  of  the  feudal  establishment  (hj. 

(g)  1  Inst.  43  b ;  1  Burr.  io8. 

(h)  3  Eun.  9si  a  BI.  C<»ii.  44;  3  Bl,  Coni.  4^4;  1  P^ug* 
Contr,  Elect.  Cases^  3, 


And  even  Lord  Cokcy  contrary  to  the  general 
opinion,  was  aware  of  the  laws  of  feuds,  and 
their  applicability  to  some  portions  at  least  of 
our  system :  thus  (i)^  he  cites  from  Brac/on  (k)^ 
this  passage,  **  Fuerunt  in  canquestUj  liberi  ho- 
mines qui  libere  temierunt  tenernenta  sua  per 
libera  servitia  vel  per  liberas  consuetttdines  et 
cumperpotentiores^jecti  essent^postmadum  reversi 
receperunt  eadem  tenementa  sua  tenenda  in 
villeinago ;  fadendo  inde  opera  servHia  sed 
certa  et  nominata,  ^.  et  nihilo  minus  libera  quia 
licet  fadunt  op^a  serviUa  cum  non  faciunt  m 
ratione  personarum  sed  ratione  tenementorum/^ 

Under  the  feudal  system,  real  property  was 
held  either  by  farmers  at  the  will  of  their  lords, 
or  by  other  persons  for  stated  periods,  as  during 
their  lives,  or  some  other  space  of  time  mea-* 
sured  by  an  event  which  might  not  happen 
within  the  period  of  a  life  (I J  • 

At  this  period  of  our  juridical  history,  estates 
for  years  were  unknown,  or  were  so  rare,  and 
limited  for  so  short  a  time,  that,  in  point  of 
interest  and  v^lue,  and  from  the  low  estimation 
in  which  the  owners  of  these  interests  were 
held,  they  were  of  little  or  no  consideration. . 

By  the  ancient  law  of  England,  for  many 
respects,  a  man  could  not  have  made  a  lease 
above  forty  years  at  the  most ;  for  then  was  it 
said,  that  by  long  leases  many  were  prejudiced, 

CO  1  In§t  1x6  b,  (ij  Lib.  4,  1  fol.  7. 

flj  SuUi¥«n't  Lectures,  50;  1  Inst  45  b;  •  Eun.  los;  2  BI. 
Ccm.  55 ;.iSiineoir  on  ElectioDS,  C6;  Butler  en  1  Inst.  290  b; 
Paliymple  on  Feuds,  t$. 
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and  many  times  meo  disherited ;  but  that  ancient 
Uw  i&  antiquated  (m).  This  is  the  language 
of  Lord  Coie. 

But  the  law  against  leases  for  more  than  forty 
yearst  if  it  ever  existed,  was  soon  antiquat^  ; 
and  several  instances  of  leases  for  a  longer  t^roif 
as  early  as  the  reign  of  Richard  11.  are  referred 
to  in  Mad.  Form.  Angl.  (n) . 

That  long  leases  were  deemed  injurioust  arose 
from  the  temper  of  the  times ;  they  gave  a  con* 
sequence  and  a  power  to  the  cultivator  of  the 
soil,  which  was  looked  at  with  jealousy  by 
those  whose  profession  was  arms. 

According  to  Lorc^  Chief  J.  Holt  (o)^  ^^  the 
reason  why  a  term  for  years  was  esteemed  in 
law  to  be  a  less  estate  than  a  freehold  for  life  ia 
this :  in  former  days,  all  actions  for  titles,  to 
land  were  real ;  and  lands  being  leased  fpr  long 
terms,  and  fines  Jbeik^n  £bt  such  leases,  it  waa 
usual  for  the  lessors,  or  their  heirs,  to  suQer 
common  recoveries,  and  by  thai;  means  thd 
lessees  were  evicted,  because  they  could  iiot 
fiUsify  those  recoveries  until  they  were  cabled 
so  to  do  by  the  statute  21  Hen.  VIII.  c.  l|f,  by 
whidi  it  was  enacted,  ^^  that  a  termor  might 
^  falsify  sudi  feoovery,  as  any  tenant  of  the 
^^  freehold  might  do  by  the  course  of  common 
^  law,  where  he  was  neither  privy  or  party  t30 
^y  the  same ;  and  that  notwithstanding  any  su^h 
recoveiy,  he  should  hold  and  enjoy  his  term, 
according  to  his  lease,  against  the  recovefer, 

fm)  I  Instw  45  b,  (nj  fl  Bl.  Csn: 

(oj  9  Mod.  io«. 
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^>  his  heits  and  assigns/'  It  is  true,  in  those 
days  the  terms  for  years  vfere  usually  grahted 
lor  a  short  tim6  ;  for  nobody  would  take  long 
terma,  because  the  tenant  of  the  freehold  could 
destroy  them»  ad  Hbkumy  by  suffering  a  common 
recovery  as  aforesaid ;  therefore,  those  estates 
for  years  were  accounted  the  least,  and  next 
to  estates  at  will.  But  when  the  statute  gave 
the  termor  a  remedy  to  falsify  a  common  re^ 
covery  in  defence  of  his  term,  then  those  estates 
for  yeu$  became  more  permanent,  and  for  that 
reason  the  lesf^ees  took  long  terms/' 
:  From  the  diviaon  of  estates  it  will  appeal 
that  such  interests  only  as  may  continue  for  the 
pmod  of  a  life  are  estates  of  freeholder 

All  interests  for  a  shorter  period,  or  jnortf 
pTopedy  speaking,  for  a  definite  space  of  time, 
measured  by  years,  months,  or  days,  are  deemed 
chattel  interests ;  in  other  words^  testamentary, 
and  of  the  nature,  for  the  purposes  of  succession^ 
of  other  chattels  or  personal  property. 

Tliese  interests  of  a  chattel  quality,  when 
they  first  came  into  use,  were  of  short  dura^ 
tion  (pj.  They  were  generally  confined  to 
a  few  years ;  and  even  while  the  years  were  con*^ 
tinning,  welre  in  the  power  of  the  owner  of  the 
freehold,  and  probably  at  the  first  introduction 
of  the  feudal  polity,  (especially  while  the  doctrine 
of  that  system  of  tenures  was  strictly  observed 

Cp )  Butler  on  i  Inst.  890  b ;  Dalrymple  on  Feuds,  32 ;  Bac. 
Abr.  tit.  Leases;  1  Inst.  75 ;  Sullivan  57;  a  £un.  10a |  1  Bee^a-'« 
Historj  of  iht  I^w,  6r  3^  , 
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and  adhered  to  with  rigour,)  might  have  deter- 
mined  the  tenancy  at  his  pleasure^  by  bis  entry, 
or  the  declaration  of  his  will  (q) .  Till  the  twenty- 
first  year  of  the  reign  of  Hen.  VIIL  the  free- 
holder might  certainly  have  put  an  end  to  the 
estate  of  his  tenant  for  years,  by  suffering  the 
land  to  be  recovered  out  of  his  hands.  That 
statute  gave  to  the  tenants  of  leasehold  or  chat- 
tel interests,  the  right  of  avoiding  a  recovery 
suffered  by  covin  or  default.  Prior  to  this  sta- 
tute, indeed,  it  had  been  held  that  a  lessee, 
when  ejected  by  his  lord,  (the  lessor)  or  his 
heir,  might  recover  the  possession  in  his  own 
name. 

For  the  law  of  Scotland,  see  Erskine's  Prin. 
2  lib.  p.  172. 

Leasehold  interests,  or^  as  they  are  called  in 
that  country,  tacks,  received  the  sanction  and 
confirmation  of  parliament,  to  insure  their  per- 
manency against  successive  owners  of  the  feud, 
in  1449. 

'  The  persons  to  whom  these  chattel  interests 
were  granted,  were  generally  of  low  degree,  and 
very  likely  the  vUleins  of  ancient  times,  who 
are  the  copyholders,  of  the  present  day  (r) ;  and 
the  estate  of  copyholders  was  originally,  and  in 
truth,  at  will  only  (s). 

(q)  9  Rep.  1 35 ;  Farrcsley,  43 ;  Butler's  Co^  Litt.  390  b ; 
1  P.  W.  534;  1  Infit.  46  a ;  Plow.  83. 

(r)  P.  N.  B.  12  c ;  1  Inst.  58  a.  117  b;  a  Brownl.  77.  per 
Doddendge;  Dalrymple  on  Feuds,  35;  1  Reeves,  6,  33.  39. 98; 
Hdder  t.  Preaon,  2  Wils.  400. 

fO  9  Rep.  76 ;  a  Leon.  15. 
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,  A  soldier  (and  of  this  profession  were  all 
persons  of  rank  or  of  considerable  property) 
deemed  himself  degraded,  in  this  warlike  age, 
by  employmerft  in  husbandry.  To  employ- 
ments in  husbandry,  and  to  the  persons  who  ex-^ 
ercised  those  employments,  terms  of  inferiority, 
degradation  or  disrespect  were  attached. 

Little,  if  any ,  regard  (t)  was  paid  to  the  quan- 
tity of  the  interest  of  the^e  farmers.  They  did 
not  derive .  importance  from  their  tenancy^  It 
did  not  entitle  them  to  be  members  of  the  great 
council  (the  parliament  of  modern  times,)  or 
judges,  or  suitors  in  the  courts  of  justice^ 

And  when  the  title  of  their  lord,  the  person 
of  whom  tliey  held,  was  questioned  in  a  real 
action,  though  of  consequence,  their  right  under 
him  was  involved  in  that  question ;  they,  by  the 
common  law,  had  not  any  means  of  defending 
the  title,  even  for  their  own  interest.  The  right 
of  defence  devolved  on  the  lord  alone  (u).  Un- 
less he  took  it  on  himself,  his  tenant  was  withoiit 
remedy  (x)*  In  truth,  these  tenants  were  the 
servants  of  the  lord,  rather  than  owners  in  their 
own  right  fy^.  Their  interest  is  accurately 
described  by  Fleta.  They  held  the  tenements 
in  their  occupation>^  m  the  name  of  their  hrds^ 
and  not  of  themselves. 

The  lands  occupied,  were  considered  as  the 

(O  A  Bun*  lOfl ;  Daliymple,  35 ;  1  P.  W.  574. 

(uj  I  Inst.  46  a.  (x^  Fleta>  lib.  5<  e*  5*  i  to.  . 

fyj  I  loit.  116  b.         ^ 
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hrds  danema,  and  copyholds  are,  even  at  thi^ 
daj9  parcel  of  the  demesnes  of  the  ;nanor. 
.  This  description  of  the  inteiest  of  termors  for 
years,  corresponds  with  the  accounts  given  of 
thecOi  by  Bractan^  in  disttngnishing  freehold  in- 
terests &Qm  other  interests  of  an  inferior  nature* 
And  hence  that  useful  and  importiuH  J>rincipl6 
of  our  law,  that  the  possession  of  the  tentat  is 
the  possession  of  the  reveroofter  (x)  ;  m  othm* 
terms^  the  conttnuance  of  possesMon  in  the  tenant^ 
16  cosituuiance  of  seisin  for  the  per8<m  to  whom 
he  is  teoaht.  Hence,  aliso,  in  former  times,  the 
anxielgr  to  change  the  tenancy  by  uHwnmetU^ 
without  changing  the  jiersoftof  the  tenant;  a  prac- 
tice now,  in  a  great  measure,  of  no  av«l^  sinc6 
the  flkatirte  law  has  rendered  attonimeirtsvoid/'tf^ . 
•  The  situation  of  an  owner  (h)  of  an  estate  of 
that  quality,  which  at  this  day  is  denomihated 
a  freehold  interest,  was  very  different  from  the 
condition  of  the  copyholder,  -  the  villein,  or  the 
farmer.  A  freehold  interest  coviferred  on  itA 
owner  a  variety  of  ri^ts,  and  some  of  the  most 
valuaUe  privilege. 

Aa  soon  as  be  obtained  his  estate,  he  became 
a  suitor  of  the  courts,  and  a  judge  in  the  capa- 
city of  a  juror  (c) .  And  Ais  is  that  species  of 
estate  which,  by  the  common  law,  entitled  a 
man  to  be  summoned  on  juries  (djj  and  to  give 
his  voice  in  the  election  of  members  to  gerve  fi> 

(Mji  Iiat/819  a.  344  h.     fit)  4  &  5  Anae,     C^J  1  tteeve«,  6^ 
(c)  t  Bl.  Com,  54 ;  Sull,  58.  (d)l.  Inst  15^  U 


pailiament  for  cauuties ;  «od  dim  for  th69e  bo^ 
roughs  in  which  the  right  of  voting  b  m  owners 
of  t^fiementfi  within  the  borough  generailj,  or 
of  tenements  of  a  particular  description  ba  held 
bj  burgage  tenure. 

This  estate  also  €<Ni&rred  on  ks  owner  the 
right  of  d^endiog  the  title  for  that  intemtt 
irhich  he  had  in  the  land  (e);  and^  indeed,  £ar 
the  interest  of  all  either  persons  wh^sa  estates 
were  dependant  on  his  ownership.  y 

A  judgment  against  him,  on  a  demand  jof  the 
right  and  inheritance,  waa,  in  effecii  a  jodg* 
ment  against  those  in  reversion  or  remainder ; 
and  took  the  seisin  fitmi  tftieitf;  rendering  it 
necessary  that  they  should  beoome  demimdmtM 
instead  of  being  defendants  of  the  riglit. 

Haftce  it  was  a  forfeiture  £br  a  tenant  for. life 
to  join  tlie  mse  on  the  mere  rigiit,  in  a  writ  of 

right  r/j. 

On  the  other  hand,  -die  privity  or  connection 
between  the  fredulder  and  seirersioner  or  re^^ 
inainder*iiian,  gavie  the  mere  freeholder,  when 
the  inheritance  was  demanded  from  him,  the 
right  of  praying  aid  from  the  reversioner  or 
reiaakider-man,  so  as  to  bring  hio^forwwd  to 
defend  the  title,  by  the  ^ea  of  aay  release^ 
warranty,  or  other  matter  which  would  afford 
«n  available  answer  against  the  claim  of  the 
demandant  in  the  action. 

While  the  tenant  of  a  particular  estate  of  free- 
hold performed  those  terms  of  slipiftatibn  on 

(e)  4  Burr.  107*  by  Lord  Man^fidd.         (f)  1  loat.  tSt  1^4 
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which  he  accepted  his  estate,  he  was  entitle(j  t^ 
hold  the  land  during  the  period  for  which  it  was 
granted^  without  any  dependance  on  his  lord,  or 
regard  to  his  will ;  and  he  might  hold  it,  on  these 
terms,  against  the  will  of  his  lord ;  for  the  lord 
had  not  any  possible  means,  directly  or  indi- 
rectly, to  defeat  his  estate.  To  defeat  the  estate^ 
there  must  have  been  a  forfeiture  by  the  tenant, 
by  a  breach  of  a  condition  implied  by  law,  or 
expressly  and  by  contract  annexed  to  his 
estate. 

So  cautious,  also,  was  the  law  (g)j  at  this  early 
period,  of  preserving  the  interest  of  this  tenant^ 
that  the  land  could  not  be  recovered  in  any 
action,  unless  the  tenant  of  the  immediate  free-f 
hold  was  called  on  to  defend  the  title.  Hence 
it  became  a  maxim  of  law,  that  all  real  actions 
must  be  brought  against  the  tenant  of  the  im<^ 
mediate  freehold;  at  this  day,  called  the  tenant 
to  the  pradpe ;  the  short  denomination  given 
to  the  writ  of  pracipe  quod  reddat^  by  which 
the  right  of  real  property  is  generally  demanded ; 
being  the  first  word  of  the  mandatory  part  of 
that  writ. 

The  estate  of  this  tenant  takes  its  appellation 
from  the  circumstances  of  his.  tenancy,  or  his 
condition  in  regard  to  his  tenement;  with  a 
view  partly  to  the  quantity  and  duration  of  his 
interest,  and  partly  to  the  quality  of  the  tenure* 

■ . . 

(g)  Dormer  v.  PMckhuntp  3  Atk.  ^35  ;  4  Brown.  405 ;  per 
Lord  Mansfidd  in  Horde  v.  Atkins ;   4  Burr.  107 ;  Freeman  v. 
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It  excludes,  on  the  one  hand,  interests  which  are 
of  a  chattel  quality,  and,  on  the  other  hand, 
those  interests  which  are  not  freehold  in  quality 
(as  copyhold),  though  they,  in  some  particulars, 
partake  of  the  qualities  of  freehold  interests. 

The  interests  of  tenants  by  elegit^  statute- 
merchant  and  statute-staple,  are  of  a  chattel 
quality,  although  these  tenants  are  indulged  with 
the  remedy  by  assize  to  establish  their  title;  while 
the  assize  was  at  the  common  law,  a  remedy 
peculiar  to  those  who  had  interests  of  a  freehold 
quality.  It  was  the  festinum  remedium  of  those 
who  were  ousted  from  their  freehold,  and  was 

.  '  I 

superseded,  in  general  practice,  by  the  action 
of  ejectment. 

As  the  owner  of  a  freehold  estate  held  inde- 
pendently of  the  will  of  his  lord,  his  interest,  in 
contradistinction  to  the  interest  of  termors  for 
years,  or  rilleins,  or  copyholders,  whose  estates 
were  liable  to  be  determined  at  pleasure,  was 
described  by  the  word  freehold ;  a  term  of  arti 
denoting,  in  former  times,  the  quality  of  the 
estate,  as  indefeasible  at  the  mere  will  or  caprice 
of  the  lord,  whenever  he  should  think  proper  to 
exercise  the  one  or  signify  the  other. 

This  is  evidently  the  sense  in  which  Bracton 
uses  the  words  liberum  tenementum  (h)  ;  and  it 
is  from  the  translation  of  these  words  into  £n«- 
glish,  that  we  have  the  term  freehold.  He  says, 
"  liberum  tenementum  diciiur  ad  differentiam 

(b)  Bracton,  lib.  4.  p.  S2.  334;  1  kist  43  b.  3458;  Fleta, 
lib.  5*  c,  S*  §  i6\  Dabrymple,  9>  10.  21,  %2. 
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villenagii  et  iHllanorum  qui  tenent  villenagium^ 
quia  nan  hahent  actionem  nee  assisam^  ^.  Item 
quod  sit  suum,  et  non  alienum ;  hoc  est  si  tenedt 
nomine  aiie,u>,  vtjirmarius  et  ad  terminum,  vel 
sicut  creditor  ad  vadium^'  alluding,  most  pro-? 
bably,  as  to  the  creditor,  to  extents  by  elegit^ 
statute^staple,  statute-merchant,  &c. 

In  the  laws  of  Scotland  (i)  the  like  distinc- 
tion between  freehold  and  chattel  interests 
prevails ;  and  the  tenants  of  freehold  interests 
and  qualified  fees,  are,  at  the  most  early  period 
of  the  juridical  history  of  that  country,  described 
to  have  been  freemen  and  gentlemen ;  while 
the  husbandmen  are  noticed  as  -having  interests 
confined  to  one  year.  Soldiers,  in  other  words, 
pertons  of  rank,  were  the  proprietors  of  estates 
of  inheritance.  Though  freemen  were  owners 
of  chattel  interests,  they  were  not  in  this  country 
denominated  from  their  tenure.  The  authorities 
do  not  prove  more  than  that  it  was  a  peculiarity 
in  the  rimes,  that  freemen  only  were  allowed  to 
have  interests  of  any  extent  and  duration  (kj. 
Betiii'een  pure  villeins  (who  were  merely  slaves, 
and  considered  as  part  of  the  stock  on  the  farm, 
adscripti  solo,  in  like  manner  as  slaves  in  the 
West  Indies  are  considered  at  this  day)  and 
copyholders  of  some  description  at  least,  there 
was  a  wide  diflference. 

All   copyholders,  it  must   be  remembered, 

fij  Daliymple,  33. ' 

CiJ  See  Jacob't  Diet,  verbi  FurcMW,  1  Inst.  117  b;  fl  BL 
Com.  ga,  93. 
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are,  ia  legal  intendment,  tenants,  at  the  zdil 
only,  of  their  lords,  .so  &r  as  they  are  to  be  con^ 
sidered  as  the  tenants  of  a  legal  estate.  Con- 
sidered as  beneficiary  and  customary  tenants, 
in  the  nature  of  cestvi  que  trtists,  they  have  an 
estate  according  to  the  quality  and  degree  of 
interest  granted  tp  them,  be  it  for  life,  in  tail, 
or  in  fee. 

In  classing  offices,  they  are  distinguished 
into  offices  of  freehold,  and  not  of  freehold  (I) : 
and  they  are  said  to  be  of  freehold,  as  giving 
a  certain,  stable,  and  fixed  right  to  the  per«> 
son  by  whom  they  are  to  be  exercised,  and 
entitling  him  to  an  assize^  on  disturbance, 
so  long  as  he  acquits  himself  properly  in  the 
discharge  of  his  duty  ;  and  not  of  freehold,  as 
held  ad  libitum^  and  liable  to  be  determined  at 
the  pleasure  of  the  person  in  whom  the  right  of 
appointment  resides,  without  any  reason  to  be 
assigned  for  the  dismission  of  the  officer  (m). 
Fitzberbertj  therefore,  very  truly  says,  **  a  man 
shall  have  an  assize  of  novel  disseisin  of  an  office, 
if  he  have  the  same  for  life ;  and  the  writ  shall 
be  guod  disseisivit  eum  deUbero  tenemento  suo." 

These  positions,  it  is  submitted,  clearly  prove 
the  application  of  the  word  freehold,  in  the  sense 
in  which  it  has  been  explained. 

It  will  be  difficult  to  adduce  any  more  direct 
authority  in  support  of  this  explanation  of  the 
term. 

(tj  P.  N.  B.  178 ;  Com.  Big.  AsiUe* 
(m)  Wdkr  r.  Bokir,  s  Wilt.  414. 
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On  its  acknowledged  application  among  mo- 
tlern  lawyers,  on  the  distinction  made  by  all 
law  writers  between  interests  of  a  freehold  and 
chattel  quality,  and  their  discrmiination  between 
interests  of  one  sort  and  the  other,  great  reliance 
may  be  placed ;  and  it  is  on  these  grounds  that 
4he  definition  exhibited  and  the  account  given 
in  this  Essay,  are  offered  for  consideration* 

In  'process  of  time,  the  term  freehold,  as  it 
•expressed  estates  of  a  certain  duration  against 
the  lord,  was  applied  to  describe  the  quantity 
•of  the  interest  of  the  tenants. 

Hence  the  very  nice  and  accurate  distinctioq 
vtaken  bv  Mr.  Justice  Blackstone.  when  he 
remarks,  "  that  some  copyholders  have  a  free* 
hold  interest,  but  not  a  freehold  tenure/'  In- 
deed, this  is  equally  true  of  aU  copyholders  (^n^, 
ivho  have  estates  for  life,  in  tail,  or  in  fee. 
Customary  freeholders,  viz.  tenants  who  have,  a 
freehold  by  custom  (as  the  tenants  of  the  lord 
of  the  forest  of  Dartmoor)^  fall  under  the  same 
'description ;  for  they  have  not  a  freehold  in- 
-terest  in  point  of  tenure,  and  os  to  all  tiiankind  ; 
though  they  have  such  interest  as  against  the 
'lord  o(  whom  they  hold. 

As  against  the  world  at  large,  they  are  tenants 
'  at  the  will  of  the  lord ;  while,  as  far  as  relates 
to  the  lord,  they  have  an  interest  of  stability 
^nd  duration,  (Corresponding,  in  extent,  with  a 
freehold  interest.  The  term  freehold  is  applied 
to  the  estate  of  these  tenants ;  and  the  tenants 

(nj  Cannolfy  v.  Vermm,  5  Ewt,  51. 
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themselves  are,  to  denote  the  quantity  of  tbehr 
interest, .  denominated  customary  freeholders. 

With  a  view  to  the  difference  betiiveen  the 
quantity  and  the  quality  of  the  estate  of  the 
copyholder,  some  say  a  copyholder  is  possessed, 
others  say  he  is  seised ;  either  expression  is 
equally  proper. 

In  point  of  quantity  of  estate,  a  copyholder 
is  said  to  be  seised  ;  in  point  of  quality  of  es- 
tate, as  to  tenure,  he  is  properly  said  to  be 
possessed  :  so  that  the  term  possessed  or  seised 
has,  in  fact,  equal  application  to  the  estate  of 
the  copyholder,  though  different  writers  use  the 
terms  in  the  different  senses;  some,  of  descnibing^ 
the.  extent  of  estate;  others,  of  describing  the 
quality  of  the  tenure. 

In  its  ancient  and  strict  signification,  the  term 
now  under  consideration,  expressed  that:  the 
tenant  had  a  right  to  an  estate  to  be  held,  with . 
reference  to  the  code  of  our  ancient  laws,  inde- 
pendently of  the  will  of  any  lord.  In  the 
general  and  conimon  acceptance  of  the  term, 
even  at  this  day,  when  applied  to  lands  held  in 
socage  tenure  ^p/,  the  expression  imports  an 
estate  .which  may  continue, ,  at  least,  for  the 
period  of  a  life.  The  estate,  however,  may  be 
determinable  on  a  collateral  event,  or  defeasible 
by  condition. 

It  is  to  the  continuance  and  duration  of  the 
estate,  and  not  to  the  continuance  of  the  things 
or  subject  matter,  that  the  term  is  applied. 

•  (p)  Lite.  J  57 ;  I  Inat.  43  b. 
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Hereditaments  which  are  in<iorporeal,  as  well 
as  hereditamentB  which  are  corporeal,  are  the 
objects  of  this  doctrine,  and  admit  of  the  appli- 
cation of  this  term.  ,So  long  as  an  estate  of 
freehold  subsists  in  the  property,  that  estate  will 
require  the  denomination  of  a  freehold  interest, 
without  any  regard  to  the  subject  of  property 
in  which  the  estate  is  subsisting. 

-From  these  positions  it  may  be  concluded, 
that  the  opinion  sometimes  advanced,  asserting 
that  an  upper  chamber  in  a  house  (q)  is  no 
firank  tenement,  is,  at  all  events,  s  questionable, 
probably  erroneous.  On  principle,  an  upper 
chamber  is  a  corporeal  hereditament  (r) . 

And  an  upper  chamber  is  not  only  a  free- 
hold, but  die  subject  lies  in  livery,  and  not 
merely  in  grant  (sj. 

The  interest,  which  passes,  to  a  man  by  a 
grant  to  him  and  his  heirs  of  an  upper  chaniber^ 
will  not  cease  by  any  accident  to  the  house  by 
which  it  shall  b^  consumed  or  levelled  to  the 
ground.  A  grant  of  this  sort  gives  to  the  gran* 
tee,  and  to  those  claiming  under  him,  a  right 
te  have  the  house  always  kept,  qmad  the  cham- 
ier,  in  stMu  quo^  in  point  of  erectiouj  as  it 
clearly  does  in  point  of  sustentation  (t) . 

Every  estate  of  inheritance  is  necessarily  an 
estate  of  freehold.  It  is  more  ample  than  an 
estate  of  mere  freehold,  and  compriaies  all  the 
time  of  that  estate  and  more,  and  confers  all 

fjj  10  Tb.  Abr.  20a.  fr)  Shep.  TouA.  20s. 

(sj  Sbep.  Touch.  20s;  1  Inst  48.     fsj  F.  N.  B.  127. 
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tlie  privileges  and  advantages  annexed  to  an 
estate  of  freehold)  wilii  some  other  qualities  (for 
instance,  to  be  taken  in  continual  succession,) 
which  are  not  common  to  an  estate  of  mere 
freehold* 

An  estate,  merely  of  freehold,  may  have  a 
d^cendible,  or  rather,  transmissible  quality, 
as  will  appear  under  the  chapter  in  which 
Estates  for  Life  are  to  be  considered. 

The  persons,  who  take  in  succession  as  special 
occupants,  have  their  title  as  persons  designated, 
rather  than  as  heirs.  The  statute  law  has 
^  placed  them  in  the  like  condition  as  if  they  took 
by  descent;  making  their  right  of  succession 
liable  to  specialty  debts;  and  their  right  of 
succession  liaUe  to  the  testamentary  disposition 
of  the  qtum  ancestor,  unless  the  heirs  of  the 
body  are  special  occupants  (u). 

In  many  instances,  and  for  certain  purposes, 
as  to  ehtitle  a  husband  to  be  tenant  by  the 
^urtesy^  or  a  wife  to  be  tenant  in  dower,  it  is 
said,  die  grantee,  the  husband  or  the  wife,  must 
be  seised  of  the  immediate  freehold^  and  of  the 
inheritance. 

'  By  these  ^  expressions  it  iqtist  be  understood, 
that  the  husband  or  wife  must  be  seised  of 
the^r^  estate  of  freehold;  an  estate,  which 
hy  way  of  distinction  is  sometimes  merely 
called  thefreeholdj  and  at  other  times,  the  im^ 
mediate  freehold ;  at  least,  that  the  first  estate 

(uj  3  Abstr.  175;  infra^  ch.  Life. 
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of  inheritance,  \(^ithoot  any  intermediate  est&t^ 
of  freehold,  must  be  in  the  owner  of  the  edtate 
of  the  immediate  freehold. 

In  these  instances,  the  word  freehold  ex« 
presses  the  quality  of  the  estate,  as  giving  the 
right  to  the  immediate  freehold ;  and  the  word 
inheritance  imports  that  the  estate  must  be 
transmissible  to  a  class  of  heirs,  and  that  these 
heirs  are  to  take  by  succession  in  a  course  of» 
descent  from  the  owner. 

Also,  for  giving  validity  to  a  common  re- 
covery, to  be  suffered  by  a  donee  or  heir  in 
tail,  the  tenant  to  the  writ  of  entry  must  have 
the  freehold  (x)  ;  and  all  writs  of  entry  and  of 
right  must  be  brought  against  the  person  who 
is  tenant  of  the  immediate  freehold ;  or  the  writ 
may  be  abated*  by  a  plea  of  non-tenure  f'yj. 

The  rules  relating  to  the  freehold,  are  now 
to  be  introduced. 

It  may  be  assumed  as  a  general  rule,  that 
the  first  estate  of  freehold  passing  by  any 
deed  or  other  assurance,  operating  under  the 
rules  of  the  common  law,  cannot  be  put  in 
abeyance  (z). 

This  rule  is  so  strictly  observed  ( a) ,  that  no 
instance  can  be  shown  in  which  the  law  allows 
the  freehold  to  be  in  abeyance  by  the  act  of 
the  party. 

CxJ  1  Convey.  ^  fyj  Booth's  Real  Actions* 

f*)  5  Rep.  94^  2  BL  Com.  165;  1  Burr.  107. 

fa  J  2  Bl.  Com.  165 ;  5  Rep.  194;  Com.  Dig.  Abeyance. 
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The  case  of  a  parson  is  not  an  exception  to  the 
rule;  for  it  is  by  the  act  of  law^and  not  of  the 
party 9  that  the  freehold  is,  in  this  instance,  in 
abeyance,  from  the  death  of  the  incumbent  till 
the  induction  of  his  successor  (b)  ;  and,  con- 
sidered as  an  exception,  it  is  not  within  the 
reason  of  the  rule.  This  will  be  evident  from 
the  observations  to  be  made  in  a  subsequent 
part  of  this  chapter. 

From  this  rule  the  following  points  may  be 
collected. 

1.  A  limitation  of  an  estate  of  freehold  (cjin 
corporeal  hereditaments,  as  lands  of  any  descrip* 
tion;  or  incorporeal  hereditaments  already 
created,  as  rents,  commons,  &c.  held  either  in 
possession,  reversion  or  remainder,  to  commence 
at  a  future  day,  or  on  an  event,  is,  with'  the 
exception,  perhaps,  of  grants  under  the  law  of 
exchange  (djj  void  in  the  first  instance,  unless 
granted  by  way  of  ren^ainder,  and,  even  in  that 
case,  expectant  on  an  estate  of  freehold,  suffi- 
cient to  support  the  remainder. 

2;  Although  an  estate  of  freehold  (e)  granted 
in  remainder  of  a  preceding  estate  of  fi^hold, 
and  to  commence  on  a  contingency,  or  at  a 
future  day^  may  be  good  in  its  limitation ;  yctj 
that  the  same  may  be  good  in  event  and  vest  in 
interest,  the  time  when,  or  the  event  on  which 
the  remainder  is  to  commence  in  intereA,  must, 

(bj  1  InM.  341  a. 

CO  «  Bl.  Com.  ^65.  171 ;  Howd.  156 ;  8  Rep.  74  b. 
CdJ  Perk.  165 ;  Shep.  Touch.  393.    Sed  qiuere. 
(e)  SI  Bl.  Coin.  168;  s  Rep.  51  ;i  Rep.  138. 
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wilii  one  exception,  ansing  frooi  the  express 
pnivisidna  of  an  act  of  parliament  (f)i  happen 
daring  the  continaanoe<  of  the  particular  estate 
hy  whidh  it  is  preceded,  or  at  that  very^  instant 
in  which  the  particular  estate  shall  determine ; 
in  other  termfi,  every  remainder  must  vest  during 
the  particalar  estate,  or  eo  instanti  that  the  par- 
ticular estate  determines. 

A  right  of  entry  under  .a  particular  estate 
will  support  a  contingent  remainder  (g). 

.But  a  right  of  action  under  a  particular 
Cfltpte  would  not  support  such  a  remainder  (h). 
-  '3.  An  estate  of  freehold  may  not  be  granted 
in  corporeal'  hetieditaments,  or  in  incorporeal 
faereditanients  already  created,  to  exist  at  in- 
tervals (only,  and  not  continually  (^t^. 
^  The  first  branch  of  the  rule^is  confined  to  coiv 
poreal  heteditaments^  as  lands;  and  incorporeal 
heiieditaments  already  created,*  as.  rents,  &c. ;  it 
doed  not  extend  to  rents,  or  any  ol^er  inoor* 
poreal  hereditaments,  when  a  limitation  ef  them^ 
to  be  enjoyed  for  in  estate  in  fatua^a  or  on  a 
contingehey,  is  m^de^t  tfateir  first  cretllaon(k). 
,  A  grant'  of  a  rent  de  nmoy  far  an  estate  of 
fire^old,  to  commence  from  a  future  time  or  on 
an  event,  is  indisputably  good  (i)»  . 

'  This  branch  of  the  rule  has  place  as  well  in 
omveyances  of  the  immediate  freehold,  as  of 

CfJ  11  W.  III.  c  i6.  (gj  Fearne,  aia. 

ChJ  Per  HcU^  in  Tk9mps9n  v.  Leacfh   is  Mod«  174. 
CO  Shep.  Touch.  137 ;  8  Rep.  xj ;  14  Ed.  III.  39. 
(kj  Shep.  Touch,  la';.  (I J  Plow.  15^- 
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eiMatn  carved  out  of  a  leveisfoA  ofc  ramiuniar 
expec^tont  oil  a  pecedih^  ertiate  pt  fr^AiMfm^i 
and  whether  liie  oonyeyanc^  is  ibade  by  ftfofft 
mefit  or  grant,  or  by  release  or  confinnatibQ  in 
enlargement  of  an  estate,  the  doctriiie  of  the 
rule  is  equally  applicable. 

Thus  a  conreyance  for  an  estate  of  fredioldf  ^^ 
to  commence  at  a  future  day,  or  :on  an  event, 
made  by  a  person  seised  of  the  ibe-simple,'  and 
having  the  possession  of  the  land  in  right  of 
that  estate,  is,  with  the  exception  of  an  ex** 
change  and  estates  for  years  to  be  enlarged  on 
condition  (o)^  absolutely  void. 

So  also  is  a  conveyance,  made,  in  like  man^ 
ner,  by  a  person  seised  of  the  reversiob  or 
remainder  in  fee,  expectant  on  an  estate  of 
freehold,  tod  who  consequently  has  not  tibe 
possession  (pj . 

'  Thus,  if  ^  be  tenant  for  life,  or  in  tail,  re* 
mainder  in  fee  to  B,  and  fi,  during  t^e  coxh 
tinuanee  of  the  estate  for  life,  grant  the  land 
to  C  for  an  estate  of  freehold  alter  next  Michael- 
mas, the  grant  will  be  void. 

And,  fdr  the  sam^  reason,  the  grsbt  fq)  of 
the  first  estate  of  freehold,  on  imy  'Conveyisnte 
to  a  person  unborn,  or  to  a  person  not  ascer- 

(mj  9  Rqp.  55;  8  Rep.  74  b;  Hodge  r.  Crone,  cifeed 
Hob.  171. 

(n)  3  Rep.  s^.  (0)  1  Inst.  317. 

(p)  BucUer*B  case,  a  Rep«  S5i  Bridg.  109 ;  Barwick^s  one, 
as  to  a  reverrion  expectant  on  a  term  fbr  yean,  aRep.  93; 
Stoi/i  ▼.  Bytay  Cro.  Car.  546 ;  Jones,  4^.   ' 

Cf)  Butler  on  1  Inst.  ti6  a;  1  Inst.  ai7  a. 
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tainedy'  is  absolutely  void.  For,  in  regard  ta 
the  applicatioii  of  lile  rule,  it  matters  not  by 
what  means  it  is  attempted  to  put  the  freehold 
ia  abeyance.  The  conclusion  is  the.  same, 
whether  the  attempt  be  made  by  limiting  the 
estate,  in  express  terms,  to  commence  in  future 
on  a  conveyance  sufficient  to  pass  the  freehold 
imm.ediat4ely ;  or  by  marking  a  future  time,  or 
a  particular  event,  for  the  commencement  of 
that  estate;  or. giving  it  to  a  person  who  has  not 
the  capacity  of  taking  the  same, immediately. 

And  though  an  interest  for  years  may  com- 
mence from  a  future  day ;  yet,  if  a  term  for 
years  be  granted,  hy  deed^  to  one  person,  as  a 
future  interest,  and  an  estate  of  freehold  be  li- 
mited: to  another  person,  by  way  of  remainder 
on  that  estate,  and  livery  of  seisin  in  the  case 
of  lands  in  possession,  or  the  delivery  of  the 
deed)  in  the  case  of  a  grant  of  lands  iii  reversion, 
or  incorporeal  hereditaments,  as  tithes  (^r J,  *  be 
made  before  the  day  on  which  the  term  is  to 
commence  in  interest,  the  remainder  will  be 
void. 

When  the  estate  of  the  tenant  for  years  is  to 
commence  from  a  future  time,  the  interest  li- 
mited ifk  remainder  of,  and  expectant  on  that 
estate,  must  also  be  future ;  and  the  law  will 
not  allow  effett  to  such  a  limitation  of  an  estate 
of  freehold. 

(r)  Swjft  r.  Eyre$9  Cro.  Car.  546;  s  Abstr.  146;  Vin.  Abr. 
tit.  Rerersion;  Woody.  P^Uiftry  Cro.  Car.  362 ;  10  Vin.  Abr.^ 
S05;  sRoU.  Abr,  7.  pi.  8;  Cro.  Eliz.  344 ;  1  Inst.  217  a. 
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In  a  case  with  these  circumstances,  the.teim 
for  years  will  be  good,  and  the  remainder 
void  (s). 

That  these  positions  may  not  be  applied,. by 
analogous  r^asoning^to  other  cases,' apparently 
within  the  principle  of  this  determination,  it 
should  be  understood,  that  estates  which  are 
limited,  expectant  on  the  determination  of  con^- 
tingent  remainders,  may  be  vested  while  such 
preceding  remainders  remain  contingent;  and 
may  come  into  possesion  though  the  contin- 
gent remainders  should  fail  of  efiecU  When  a 
devise  is  made,  or  use  limited,  under 'circumr 
stances  similar  to  the  stated  case  of  a  grant  for 
years,  to  commence  at  a  future  day,  with  an 
estate  of  freeboid,  expectant  on  that  terih,''t3ie 
several  limitations  will  be  good ;  the  second  limi- 
tation having  operation  and  efiect  in  wtUa  under 
the  doctrine  of  executory  devises,  which  leaves 
the  freehold  in  the  heir  at  law^  till  the  devise  can 
operate  with  effect  (t)^  and,  as  to  U3es,  by 
springing  use,  which  leaves  the  inheritance  in.tho 
author  of  the  uses.  But  if  a  grant  be  made  to  one 
for  years,  remainder  to  another  for  an  estaite  of 
freehold,  and  the  commencement  of  the  reoiaip^er 
is  future,  and  not  taken  up  with  reference  to  th^ 
determination  of  the  term  of  years,  the  interest 
intended  to  be  Umited  by  way  of  remainder, 

will,  as  already  noticed,  fell  within  the  extent 

# 

($)  d  Abstr.  146. 

(t)  Gofy's  case,  Cro.  Eliz.  878;  Cat.  temp.  Talb.  51 ;  Harris 
and  Barnes^  4  Burr,  2157. 
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of  this  tvief  and  caaiiot  take  effect.  The  re* 
mainder  will  be  void  for  want  of  a  preceding 
estate  of  freehold  to  support  it. 

And  it  will  be  remembered,  that  in  the 
instance  of  a  grant  to  one  for  years  determi- 
toble  on  a  life^  and  after  the  decease  of  ^e 
person  4>n  whose  life  the  term,  is  determinable^ 
then  to  another  perscm  for^n  estate  of  freehold, 
liie  remainder  will  be  deemed  vested^  if  the  term 
be  of  that  extent,  that,  in  all  human  probability, 
it-will  exceed  the  life  of  the  person  on  whose 
deadi  it  is  to  determine,  allliough  the  com* 
meneement  of  the  remainder  is  taken  up  from 
the  decease  of  tibe  cestui  que  vie^  and  not,  as  it 
ought  to.be,^ from  the  regular  and  proper  deter- 
mination of  the  estate  for  years.  In  thi?  in* 
stance  .there  lA  not  a  future  estate  for  years. 
The  only  question  would  be,  whether  there '  is 
an  interval  between  the  end  of  the  term  and  the 
cemm^Qcement  of  the  remainder. 
.  It  may  be  proper  to  observe,  in  this  place, 
that  when  the  time  at  which  the  freehold  is 
timited  to  commence  elapses,  in  the  cases  offeoffr 
ment^  before  the  livery  xof  seisin  is  n^ade,  and 
in  othet  assurances  operating  by  deed,  before 
the  deed  i»  delivered^  these;  assurances  will  be 
good /ii;^ 

CnJ  Greetmood  and  Tyler^  Hob.  314 ;  Cro.  Jac.  563,  S.  C. 
Banh  andfiroim,  Moor»7599  S.P.;  Hetley^  ai ;  Fdm.  dp;  s  Kep. 
S5;  H^mrd'B  caie^  Bcmles  and  Smitk'B  case^  cited  HetL  21 ; 
Hogg  mA  Cr^s.  Feofinent  to  emnmeiice  at  a  future  day,  and 
livery  in  penon  according  to  the  fbno,  &c.  if  not  good.  1  Ia«t. 
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Thus,  Anthony  JjMg  zsjA  Alice  his  wifci :  by 
indenture  made  between  themfielvea  of  th^  one 
paKty  and  John  Fisher ^  of  the  oliier  part,  teased 
to  John  Fisher  find  others,  lands  in  Bar,  to  hold 
the  same  to  the  said  John  Fisher ^  and  th&;others 
and  the  survivor  of  them,  successively,  from  the 
Feast  of  St.  Michael  the  Archangel  thea  next 
coming,  unto  the  end  and  term  of  their 
natural  lives  and  livery  of  seijsin ;  /was  made  by 
Long  and  wife,  in  person,  after  the  said  Feast,  to 
Fisher  and  the  others,  according  to  the  £brm 
and  effect  of  the  indenture. 

On.  a  writ  of  error  it  ^  was  determined,  that 
livery  of  seisin  made  by  the  husband  and  wife 
after  the  Teast  was  good- 

And  in  Greetmoed  and  Tyler  (x)^  (a  case 
of  conveyance  by  feoffment,)  a  difference  was 
taken  between  .livery  by  the  .  parties  in  pair- 
son  and  livery  by  attorney.  This,  point  relates' 
more  immediately  to  the  execution  of  deeds 
under  a  letter  of  attorney,  and  is  foreign  to 
the  subject  of  this  Esaay^  It  is  sufficient  to 
rrarark,  that,  though  the  party  .  may  .  make 
hveiy  after  the  day,  an  attorney  cannot  do  no 
without  an  express  power  for  the  purpose*  In 
Freeman  \.  West  (^jfjivthe  limitation  of  estate 
was  from  the  day  of  the  date. .  The  letter  of 
attorney  was  to  deliver  seisin  according  to  the 
efl^t,  tenor,  and  true  meaning  of  the  lease ; 

48b;  13  \^.Abr.  193^  194;  but M»s  veils.  165;  JfUfavand 
Ma^j  Moor»  Qfj^,  Cro.  Biz.  873;  10  Ylm,  103. 
.    (x)  Hob.  314.  (y)  s  \99m.  165. 
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and  it  was  determined,  that. this  power  warranted 
livery  of  seisin  on  the  25th  day  of  May,  in  the 
year  l75l,  though  the  lease  was  dated  the  25th 
Noveniber  1750* 

Cases  of  the  same  description  as  Greenwood 
^nd  Tyler,  are  not  within  the  reason  or  the 
extent  of  the  rule;  for  assurances  cannot  operate, 
under  the  circumstances  of  these  cases,  to  place 
the  freehold  in  abeyance,  A  feoffment  or. other 
assurance,  to  hold  from  a  day  past  f'bj,  is,  vir* 
tually,  in  the  case  of  a  feoffment,  to  hold  from 
the  time  when  livery  of  seisin  is  made ;  and  in 
the  ca^e  of  an  assurance,  operating  by  deed,  from 
the  deUvery  of  the  deed. ; 

It  is  from  the  time  when  livery  of  seisin  (^c) 
is  made,  that  a  feoffment  begins  to  operate  on 
the  seisin  or  estate ;  and  it  is  from  the  time  of 
its  delivery,  that  an  instrument,  requiring  to  ,be 
executed  with  the  solemnities  essential. to  a 
deed,  has  its  effect. 

Till  livery  of  seisin  on  feofiments,  or  till  the 
delivery  of  deeds  of  grant,  nothing  passes  from 
the  former  owner.  Hie  freehold  continues  in 
him  till  the  intended  coqveyance  begins  to 
operate ;  and  its  operation  commences  in  the 
fonber  case  from  the  livery  pf  seisin^  and  in  the 
latter  case  from  the  delivery  of  the  deed. 

Thes^  are  the  reasons  on  which  the  courts  of 
justice  have  proceeded  in  instances  of  this  sort, 

(z)  Fretman  mi  Wett,  3  Wils,  165. 
(9)  Ibid. 
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flmd  have  depided  the  questions^}efore  tKem. 
Therefore,  in  observing  on  the  ckse  of  Preemdn 

:  V.  West^  Lord  Ch.  J.  Pratt,  afterwards  Lord 

\Camdenj  said,  **  By  the  warrant  of  attorney  to 
deliver ,  seisin  in  the  present  case,  the  intention 
of  the  parties  was,  that  the  deed  should  be  sub- 
stantiated by  the  livery,  and  in  the  mean  time 

•  the  freehold  was  in  the  grrfntor  (b).'* 

It  is  also  to  be  observed,  thiat  although  the 
limitation  of  an  estate  of  freehold  may  sound 
prospective  or  future,  and  on  the  face  of  the 
instrument  appear  to  be  void  on  that  account; 
yet,  as  often  as  it  is  proved,  or  turns  out  in 

:  evidence,  that  estates  of  freehold  were  by  some 
former  instrument  extended  to  that  period,  at 
.which  the  estate,  granted  by  the  instrument  in 
question,  is  to  commence,  and  the  time  at  which, 
or  the  event,  not  being  a  contingent  one,  on 

:  which  the  estate  is  thereby  limited  to  comnience, 
is  the.  regular  and  proper  determination  of  the 
estate  already  existing,  the  future  words  in  the 
clause  of  limitation  will  be  construed  to  fix  the 

^  time  at  which  the  estate,  thereby  conveyed,  shdll 
commence  in  possession,  and  not  to  the  time  at 

\  fi^hich  it  shall  commence  in  interests 

With  this  construction  they  do  not  impoirt 
any  contingency,  unless  the  contingency  be  of 
such  a  nature,  as  in  Arton  and  Hare  (c),  that 
it  refers  to  an  event  which  may  or  may  not 
happen. 

(h)  See  Also  Vin.  Abr.  Itevmion,  G^.pl.  1.3.^. 
(c)  I^ph.97. 
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Xhe  case  of  ffeale  and  Ijmer  (d),  the  doc- 
trine .  in  10  Rep.  107  b..  and  iii  Passnure  v, 
Prowse^  Cfo.  EUz.  323,  and  Dyer  376  b.  and 
the  language  of  the  Court  in  Badger  and  Lloj/d 
(ejf  are  authorities  for  this  construction. 

In  Wfioh  and  Lower  (f)y  A  made  a  feofF- 
ment  to  the  use  of  himself  for  his  life ;  and  after 
the  death  of  himself^  and  M  his  mfe^  to  the  use 
of  JB,  th6  eldest  sou  of  A^  for  his  life ;  and  it 
^ppeariifg  in  evidence,  that  M  had  an  estate  &r 
life,  under  a  former  deed,  Halcj  Ch.  J.  held, 
thirty  tbje  mentioning  the  death  of  M,  was  only 
expressiog  when  B  .should  be  entitled  to  the 
possession.    And  according  to  the  case  put  in 
the  10th  Report  /g^,  a  lease  for  life  was  sub- 
sisting, and  a  grant  was  made  of  the  reversion, 
to  hold  fox  iife  after  the  death  of  the  lessee; 
imd  it  was  held,  that  the  grant  was  good;. and 
m  it  wa^^  said  on  that  occasion  ^^  to  limit  an 
^t^te  diter  .the  death  of  the  lessee,  is,  in  con- 
struction of  law,  to  grant  that  it  shall  commence 
jin  posaession  when  the  estate  of  the  lessee  Bhall 
bi>^t  aaend/^  So  also  a  grant  of  the  reversion, 
when,  after  the  death  of  the  tenant  for  life,  it 
ahall  faU  (h}9  hasi  been  construed  a  good  and 
l^resenl^rant  of.  the  revendon,  notwithstanding 
the^words  of  the  grant  do  not  in  sound,  or  stib- 

m 
«  ■       k 

(dj  Pollexf,  66.  (e)  x  Salfc.  233 ;  1  Lord  Raym.  5^3, 

(/>  PoUexf.  66. 

(g)  The  case  o£  Stephen  de  Im  More,  5  Ed.  III.  37 ;.  i  Inst.  U ;. 
tM\.  Rep.  356. 
(hj  Cro.  Elia.  333 ;  Dyer  37^^  b;  1  SauimL  lx;i. 
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Uw^eifp  without  reference  to  the   lease  for 
life,  appear  to  pass  the  estate  immediately. 

And  in  Badger  v^  Lhyd  (i)^  a  man  was 
seised  of  the  reversion^  after  an  estate-tail,  and 
devised  to  another,  after  failure  of  issue  of  the 
donee  in  tail ;  and  the  Court  of  King's  Bench 
held  it  to  be  an  immediate  devise  of  the  reversion 
expectant  on  the  e9tate-tail9  and  therefore  good. 
And  it  was  declared  by  Holty  who  delivered  the 
resolution  of  the  C  urt  (k)^  ^^  that  though  the; 
estates  devised  are  after  the  deatkof  tenant  in 
tvl  without  issue,  yet  the  reversions  pass  im^ 
mediately,  only  they  will  not  take  je£fect  in 
ppssedsipn  till  the  estate-tail  is  determined  \'  and 
(with  reference  to  the  question  {hen  before  the 
Cpurt>  he  said,  in  this  ^ase,)  ^^  present  estates  itf 
Inversion  do  pass ;  a^d,  in  construction  of  law^ 
jthey  are  Umited,  after  the  determination  o£  the 
fi^rticjuilar  estate/'  The  judgment  was  affirmed 
19  the  -  Elehequer  Chamber,  and  House  of 
Lords. 

In  all  the  cited  cases  (l)^  the  estate,  Umited 
liy  :t^e  c^nyey^ancei  was  ^  .coinmence  at  the 
{^fjl^^hen  ^he  estates,  already  9ub9isting,would 
Jtegukrjy . aind  certainly  determine;  and  these 
and  th9.  Uke,  q^b  are  alooe  open  to  the  obser* 
vBtions  already  made:  for,  when  the  last  of 
^yeral  particular  estates  already  existing  is  t^ 
determine  at  one  time,  and  the  estate,  limited 

(i)  X  Lard  Raym.  523 ;  1  S«lk.  338, 
(h)  1  Lord  Raym.  s^5» 

(I)  Ladjf  Lanuborough  ▼.  Voxt  Cas.  temp.  Talbr  fl6a ;  J9n€$ 
and  Morgan^  MS.  Caaet ;  and  7  Bro.  P.  Cat*  2  %o. 

Q  2 
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by  the  conveyance  in  question,  is  to  cbrnmeno^ 
at  any  other  time,  then,  and  notwithstanding* 
that  time  may  be  the  period  for  the  regular 
and  proper  determination  of  some  particular 
estate,  though  not  of  the  estate  which  is  last 
ih  the  order  of  limitation,  and  en  which  the 
reversion  or  remainder  is  immediately  expec- 
tant, the  limitation  will  be  void. 

In  these  instances,  the  future  \yords  in  the  li- 
mitation cannot  be  construed  to  mark  the  time 
it  which  the  estate  is  to  commence  in  possession, 
because  it  may  not  take  effect  in  possession  at 
ffiat  time  f^m^. 

'  And  when  the  estate  already  subsisting  id 
determinable  on  a  contingent  event,  and  the 
interest  under  the  new  conveyance  is  limited 
to  commence  on  that  event  (n) ,  this  interest  will 
be-  contingent,  because  the  event  is  of  such  a 
nature  that  it  will  not  certainly  take  place.  Thd 
principle  oiArton  and  Hare  governs  cases  of 
this  description.  "    - 

That  no  confusion  may  arise,  it.  will  be  right 
to  observe,  on  the  case  of  Lady  Lanesboroiigh 
V.  Poi,  that  if  the  several  clauses  of  limi- 
tation in  the  settlement  and  in  the  will  had 
been  all  inserted  in  the  same  will,  the  construc- 
tion of  Law  would  have  been,  that  the  limitation 

• 

in  question  was  to  give  an  estate  on  the  failure 
of  such  issue  as  were  mentioned  in  the  former 


f^  \  ^ 


fmy  And\aee  Note  to  Rfep.  Cas.  temp.  Talb.  «68.. 
(n)  Arion  aiad  Httrtf '  Po^.  97. 
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^kn^e ;  and  agreeable  to  this  construction^  thej 
^ould  have  introduced  a  good  and  propex 
remainder. 

Agaii;!,  a  grant  by  a  person  ^ho  has  an  estate 
in  remainder^  to  hold  from  the  time  at  whicb 
the  remainder  is  to  commence  in  possession,  is 
a  grant  of  a  present  and  vestjed  interest,  ai^d 
i^ithin^the  reasons  already  noticed. 
•  But  in  the  case  of  Brain  and  Deakin  (oj^ 
which  was  heard  in  the  House  of  Lords,  1728^ 
•^  there  was  a  settlenaent  to  uses,  some  of  whictu 
w^re  to  particular  takers  and  the  heirs  of  their 
bodies,  with  reversion  in  fee  to  the  settlor* 
This .  settlor,  by  a  subsequent  deed,  conveyed 
his  Reversion  to  two  nominal  trustees  and 
their  heirs,  to  hold  from  and  after  the.  deterT 
mination  of  the  precedent  estates  limited  hy^  the 
first  settlement^  (some  of  \ihich  were  estates,- 
tail  as  aforesaid,)  to  the  use  of  particpjar 
persons  and  their  heirs*  This  habendum  wap 
held  too  remote  and  void,  inasmuch  as  nothing 
couid  vest  so  long  as  there  was  issue  of 
any  of  the  takers  under  the  first  settlement; 
and  therefore  the  persons  who  were  to  have 
the  benefit  of  that  subsequent  grant,  would  b/e 
made  to  wait  from  generation  to  generation  for 
-the  estate  intended  to  be  given  them  thereby/! 

But  it  is  apprehended,  the  case  as  stated  is 
not  warranted  by  any  principle  of  law. 

So  when  a  person  who  has  two  separate  and 
distinct  estates^  one  in  possession,  another  in 

Co  J  From  •  MS.  opinion  of  Mr.  Booth.. 

Q   3 
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yemainder  or  reversion,  grants  his  remaiiki^r 
or  reversion,  still  retaining  his  particular  estate^ 
this  grant  will  be  goodj  to  pass  the  .remainder 
or  reversion,  at  the  same  time  leaving  the  par-* 
ticttlar  estate  in  the  grantor. 

When,  indeed,  a  person  has  two  estates» 
he  ought  to  grant  his  remainder  as  a  remainder^ 
and  his  reversion  as  a  reversicm;  and  in  general 
€0  nomine ;  as  often  as  there  is  aci  intention  to 
retain  the  particular  estate.    . 

This  branch  of  the  rule  is  applicable  to  those 
modes  of  assurance  alone,  which,  of  necessity^ 
according  to  tlie  effect  ascribed  to  them  by  law, 
must  pass  an  estate  of  freehold  immediately ,  or 
otherwise  never  can  operate  to  give  an  estate 
of '  that  quality . 

*-  Grants  to  enlarge  an  estate.on  conditio^  (pjj 
3nd,  as  to  uses,  limitations  to  take  place  hy 
springing  use ;  and  gifts  by  executory  devise ;  do 
•not  necessarily  cerate  on  the  freehold  ivmp^ 
diattly ;  and  declarations,  of  trust  do  not  |)iEis$ 
the  estate  itself:  they  merely  give  a  right  to  ^ 
com^eyawce  of  the  estate.  /    . 

These  several  interests,  therefore,  do  not  fall 
within  the  object^of  this  doctrine. 

With  the  exc^ion  of  these*  instances^  this 
branch  of  the  rule  is  general^  and  applies  to  a)l 
other  limi«a1;ions,  by  whatever  ipfieans  they  are 
made.  s      ^      ^] 

At  the  same  time,  it  must  be  observed,  that 

(f)  1  Inst.  si6  a ;  i  Rep.  154 ;  a  Lev.  77  ;  Tr.  on  Eq.  61,  §  <^; 
Hopkins  and  Hopkins^  1  Atk.  579/  , 


evtin  tafider  the  ddtq trine  of  uses  and  of  devia^s, 
limftations  sounding  futurelyt  and»  in  facty 
hf^ving  future  objects,  may  give  present  and 
iiDitoediat^  estatesi  This  construction  arii^ 
from  the  implication  of  a  prior  estate,  eqiml  to; 
t)le  period  of  time  of  which  no  disposition  i^^ 
made  in  express  terms  (qj.  Thus,  in  Tyhm 
Y.Mitfhrd^  already  cited,  ^^, seised  in  fee,  cove- 
ijanted  to  stand  seised  to  the  use  of  his  heirs 
male  begotten,  or  to  be  begotten  on  the  body 
of  his  second  wife.  On  the  principle  laid  down 
by  Lord  CokCy  that  ao  much  of  the  use  «s  th^ 
owner  of  the  land  does  not  dispose  of  remains 
in  bim,  it  was  held  by  Halcy  Chief  Justice,  and 
two  other  judges,  that  A  took  an  estate  for  bi^ 
own  life  by  implication.  ,  ^ 

The  like  determination  was  made  in  the  case 
Qi  Willis  V.  Palmer  (r)  J  a  case  of  frequent 
Preference  in  this  Essay. 

r  And  in  Roe  on  the  demise  of  Wilkm$on  v^ 
Triinmer  and  others  (s) ,  deeds,  in  the  forin  and 
langvage  of  a  lease  and  release,  were  maide  b^ 
l^hqmas  Kirby  to  Christopher  Kirhy  his  brpthen 
The  indenture  of  release  stated  the  consideration 
|o  be  the  natural  love  which  Thomas  bore  fpr  bis 
\>rother4  and  1002.  paid  to*  him  hy  his  brother^ 
The.  grant  in  the  premises  of  the  deed  was,  ^ 
Christopher^  after  the  death  of  the  said  Thomas 

w 

(q)  1  Vent,  37*^  *     Cr)  5  Burr.  11615. 

-   (s)  Willes's  Rep.  682 ;  «  Wils.  7« ;  see  also  Cro.  Elias.  439 ; 
•ml  Ae  observaUons  of  Lord  Hok^  in  JDavict  ▼•  Sp€ed^  s^alk. 
675^  and  of  Bacon  on  Utes,  p.  59. 
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Kirhy^  to  hold  unto  the  said  C»  Kirby^  and  ttitf^ 
heirs  of  his  body  lawfully  begotten,  with  re- 
mainders \)ver :  part  of  the  consideration-mon^ 
was  paid,  and  the  residue  secured ;  and  a  receipt 
for  the  consideration-money  was  indorsed  on 
the  indenture  of  release.  The  Court  were  all' 
of  opinion,  that  the  release  was  void  as  a  com- ' 
mon  law  conveyance,  it  being  to  convey  a  free*' 
hold  to  commence  in  fiiture  ;  but  that  it  should- 
have  the  effect  and  operation  of  a  covenant  to 
stand  seised  to  uses.  The  Lord  Chief  Justice- 
delivered  the  opinion  of  the  Court.  He  said,^ 
it  was  admitted  and  agreed  that  this  deed  was 
void  as  a  release,  because  it  was  a  grant  of  a 
freehold  to  commence  infuturo  ;  and  therefore, 
he  said,  the  only  question  was,  whether  it  should* 
take  effect  as  a  covenant  to  stand  seised  to  uses ; 
and  that  they  all  were  of  opinion  it  should.* 
And  after  citing  from  Sheppard's  Touchstone  of 
Assurances  the  rule  of  construction,  that  when 
the  intent  is  to  pass  the  land  one  way  or  another, 
there  it  might  be  good  either  way,  he  observed, 
that  by  the  word  intent  was  not  meant  the 
intent  of  the  parties  to  pass  the  land  by  this  or 
that  particular  mode  or  form  of  conveyance^ 
but  an  intent,  that  the  land  should  pass  at  aH 
events  one  way  or  another;  and  added,  although 
formerly,  according  to  some  of  the  old  cases, 
the  mode  or  form  of  a  conveyance  Mas  held 
material,  yet,  in  later  times,  where  the  intent 
appeared  that  the  land  should  pass,  it  had  been 
ruled  otherwise ;  and  certainly,  it  is  more  rea- 
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i5nable  to  make  the  intent  good  in  passing  the 
estate,  if  by  any  legal  means  it  might  be  dom^e,^ 
than  by  considering  the  manner  of  passing  to 
disappoint  the  intention  and  principa  object 
\irbich  was  to  pass  the  land.  He  then  entim^ 
jrated  the  circumstances  which  were  essential  to 
the  validity  of  a  covenant  to  stand  seised,  and 
concluded,  that  the  indenture  of  release  was  VL 
good  covenant  to  stand  seised  to  uses  ;  and  ther 
whole  Court  were  clearly  of  opinio,  that  a 
man  might  covenant  to  stand  seised  to  the 
use  of  another  person  after  the  covenantor'd 
death*  Nothing  was  said  by  the  Court  of  th^ 
relative  quality  of  the  estate :  they  did  not  say,- 
nor  was  it  necessary  for  them  to  advert  to  that 
point,  whether  the  estate  of  CAw/op^er  took  place 
hy  springing  use,  leaving  the  fee  in  Thomas^  or 
by  remainder,  and  consequently  reducing  hinoi 
to  the  situation  of  a  tenant  for  life.  From 
Ptfbus  and  Mitfordj  and  the  several  principles 
which  govern  estates  by  springing  use,  it  ii 
reasonable  to  conclude,  that  an  estate  for  lift 
itros^e  to  Thomas  by  resulting  use. 

The  case  of  Harris  and  Barnes  (t)j  is  an 
authonty  for  the  inference  which  has  been 
drawn  in  the  application  of  these  observation* 
to  wills.  Tenny  v.  Agar^  and  Romilly  v.  Jamei^ 
already  cited,  extend  this  learning  of  gifts  by 
implication  to  a  new  series  of  cases ;  but  thejr 
are  grounded  on  the  same  principle  a8  gave 
rise  to  cross  remainders  by  implication* 

{is  4  Burr.  S157, 
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On  grants  of  estates  §ov  years,  to.  be  enlarged^ 
9a  a  condition,  or,  more  properly  speaking,, 
QO  a  contingency  expressed  in  a  conditicMUil 
imitation ;  and  on  limitations  of  use,  and  gifts. 
by  demise,  this  remark  will  be  relevant. 
.  After  the  first  estate  of  freehold  (wj^  limited 
by  ^.ny  of  these  modes  of  assurance,  becomes 
yeated,  all  the  contingent  interests  of  freehdd^ 
expectant  on  that  est&ite,  by  way  of  remainder^ 
will  be  liable  to  the  doctrine  of  the  second 
branch  of  the  rule;  and  unless  they  vest  in 
interest,  before  the  determination  of  all  the 
estateis  of  freehold  limited  to  precede  them, 
^d  in  respect  of  which  they  are  remainders, 
they  ^il^  b^  void,  for  want  of  an  estate  of  free^ 
hold  to  support  them.  As  soon  .as  the  first  estate 
9f  freehold,  conveyed  by  either  of  these  means» 
vests  IB  the  person  to  whom  it  is  limited,  th« 
^ec^hold  id  affected  by  -  the  assurance ;  and  all 
%he  rules  which  provide  against  ihe  abeyance  of 
the  freehold,  attach  on  the  seisin,  ev^n  to  th^ 
exclusion  of  those  persons  who  are  incapable 
of  taking  when  the  particular  estate  shall  deter* 
fnine  (yjj  although  the  gift  in  remainder  ^  be 
1f>  a  class  of  persons,  and  spme  of  these  persons 
lure  cfipable  of  a  ve8te4  interest,  when  the  parr 
^ticiular  estate  determines  (zX*  ,  .>  ^ 

7   And  probably  too^  (iqdeed  from  the  spirit  of 
thelf^,  it  should  se^)i  beyond  ajl  questipn), 

^  fx)  Fearne,  453.' '         "  fyj  Sei  infra, 

(t)  Mcgg  yr.  Hoggf  1  MeriT.  654, 
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though  a  term  may  be  enlarged  on  condition ; 
;aid  IB  caae  of  a  grant  of  a  tetm  for  tf€ar$ 
milt/9  the  frediold  may.  remain  in  the  grantor» 
or,  ini»)fkie  casea^  the  grantee,  till  the  con.i^ition 
'wns&i:;  yet,  in  all«  other  instances,  as  .where  a 
(Tested  estate  of  freehold  is  limited  to  any  person, 
the  estate,  limited  by  way  of  enlargement,  will 
be  the  subject  of  the  doctrine  of  contingent 
remainders,  rather  than  of  estates  to  arke  on 
condition  in  enlargement  of  a  preceding  estate* 

In  regard  to  estates  for  yesgrs,  to  be:  enlarged 
on  condition,  it  may  appear  dqubtful,  whel^er 

■ 

Ithe  fee  must  not  pass  immediately,  or  whether* 
it  may  wait  for  the  event  expressed  in  the  clause 
'Of  conditional  limitation. 
. ::  From  a  thorough  investigation  of  the  cases  09 
ithe  point,  it  will  be  mani^t,  that  the  fee  wi)l 
pass  immediately f  or,  wait  tiU.the  performance 
;of  the  condition  for  i^  commencement  into 
fl9tate,  according  to  the  mature  of  the  assurance 
]^y  which  the  estate  is  .conyeyed.      ;     ^  ^ 

>  ^  The  assurancie  of  things  lying  in  livery  (a J 
must  be  perfected,  by  tl^  ceremony  of  Jivery 
^seisin.;  and  when  the  estate  .to  be  enWged 
ifi  of  freehold^  the  fee  will  not  arise  till  the  qonf 
^tion  shall  be  performed,  cur  the  contingency 
.bappen.  t 

:v'  On  the  contrary,  when  the  preceding  estate 
is  for  jfear^,  and  the  lands  lie  in  livery,  the  fee 
will  pass  immediately ;  because  livery  of  seisin 
must  be  made  in  the  first  instance;  and  that 

(m)  Liu.  §  350- 
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ceremony  necessarily  passes  an  estate  of  freehold 
Bt  the  least:  and  passing  an  estate  of  freehold^ 
it  must  give  the  extent  of  interest  expressed  by 
^the  words  of  limitation ;  and  that  is  afee, 
'    The  same  mode  of  assurance  which  is  proper 
for  the  conveyance  of  an  estate  in  fee,  in  things 
•lying  in  grant,  is  equally  proper  for  passing  a* 
estate  for  years ;  and  under  a  conveyance  by 
^rant   to  a  man  for  years,  and   to  the  same 
person  in  fee,  upon  a  condition  to  be  performed^ 
the  grantee  may,  consistently  with  the  inten- 
tion of  the  parties,  and  the  mode  of  assurance 
which  is  adopted,  have  an  estate  for  years  till 
the  condition  shall  be  performed ;  and  after- 
wards,  an  estate  in  fee.     The  law  makes  the 
construction  which  will  promote  that  intention. 
Of  things  lying  in  livery  (b) ,  livery  of  seisin  must 
be  made  in  the  first  place,  as  often  as  an  estate 
of  freehold  is  to  arise  under  that  assurance ; 
and  livery  of  seisin  necessarily  passes  an  estate 
of  freehold :  so  that  when  several  limitetioils  are 
made,  one  for  years,  the  other  in  fee,  the  person 
to  whom  livery  is  made  will  hav^  the  fee  imme- 
•diately ;  and  afterwards,  when  that  estate  is  de- 
feated by  the  condition,  a  term  for  years.     The 
849th  and  350th  sections  of  Litt.  support  the 
most  material  branches  qf  this  position;  for  Litt 
says  (cjj  "  Also,  if  land  be  granted  to  a  man  for 
•  a  term  of  two  years^  upon  such  condition,  thttt 

#  •  •  ■  ,  •  -  r 

%  '  -      •  • 

(I)  I  Inst  ai7  a ;  Butler  qd  i  In»t.  971  b ;  i  Bum  gd ;  Litt. 

§  34d»  350- 
(cj  Sect  349;  1  Intl.siflf. 
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if  he'ilntU  pay  to  the  grantor,  within  the  $aid  %wo 
year's,  forty  marks^  then  he  shall  have :th^  land 
ta  him  and  to  his  heirs ;  and  in  this  C8(se^  if  th^ 
grantee  enter  by  force  of  the  grant,  tmthQut  an^ 
Uvery  of  seisin  made  unto  him  by  the  grantor ; 
Bnd  after  he  payeth  the  grantor  the  forty  niarlo 
within  the   two  years,  yet  he  hath  nothing  IQ 
the  land  bnt  for  term  of  two  years;  because 
iiu>^  livery  of  seisin  was  made  unto  him  at  the 
'beginning ;  for  if  he  should  have  a  freehold  apd 
ffee  in  this  case,  because  he  hath  performed  the 
condition,  then  he  should  have  a  freehold  by 
•forte  of  the  first  grants  where  no  livery  of  3eisin 
^a&  made  of  this,  which  would  be  inconvenient^ 
'&c.     But  if  the  grantor  had  made  livery  of 
,  seisin  to  the  grantee  by  force  of  the  grants*  then 
should  the' grantee  have  the  freehold  and  the 
fee  upon  the  same  conditio^, 
\    ^*  Also  (dji  if  land  be  granted  to  a  man  for  e 
'term  of  five  years,  upon  condition,  that  if  he 
-pay  to  the  grantor,  within  the  two!  first  year?, 
forty  marks,  that  then   he  shall  have  feet  or 
'Otherwise  but  for  the. term  of  the.  five  yfiars, 
.tod  livery  of  seisin  is  made  to  him  by  the  force 
of  the  grant;  now  he  hath  a  fee^aimple,  con- 
ditional, &c.     And  if,  in  this  case,  the  gm^Atee 
•do  not  pay  to  the  grantor  the  forty  marks  within 
the  first  two  years,  then  immediately  after  the 
^said  two  years  past,  the  fee  and  the  freehold  is 
and  shall  be  adjudged  in  the  grantor ;  because 
rihat  the  grantor  cannot,  after  the  said  l;WQ.y^if9» 
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presently  enter  upQn  the  grsittee  i  iifi  ti^t  th$ 
grafttee  hath  yet  title,  by  three  years  Y*>)^  to 
have  and  occupy  the  land,  bjr  force  of  the  inm9 
grftnt }  and  so  because  that^  the  coudkioa  of  the 
part  of  the  grantee  is  broken,  and  the  gnmtctir 
cannot  enter,  the  kw  will  put  th?  fee  and  [^ 
freehold  in  the  grantor.  For  if  the  gtauteQ.-in 
liUft  iSsM  makes  waste,  then  after  the  breach  <^ 
the  condition,  &c.  and  after  the  two  years,  thf 
grantor  shall  have  his  writ  of  waste ;  and  this 
is  a  good  proof  then,  that  the  reversion  is  in 
him,"  Sec. 

These  sections  of  Uttkton  prove,  that. 93 
the  things  were  in  livery,  and  an  estate  of  frech 
hold  was  to  pass,  it  could  not  pass  by  a  m^jte 
deed,  though  by  the  intentibn  of  the  parties, 
it  was  to'  vest  at  a  distant  time,*  or  on  a  cobr 
tingency ,  and  in  enlargement  of  an  estate  f6r 
years.  They  also  pro ve>  that  it  was  neoessary 
that  liveiy  .of  seisin  should  be  made  in  the  first 
instance,  in  order  that  the  fee  might  pass  .im- 
mediately. :  I 
.  Itc  caiB^s  of  this  sort,  it  is.  the  nature  of  liie 
aittd rtmc^i  and  not  the  intention  of  the  parties, 
which  gpvems  the  donstructioo^  .  \o 
UbiQ,  intention  is  the  same  ine^ch  case ;  hut; as 
that  intention  may  hbt,  by  reascm  of  the^  ceremo- 
nies with  which  the  parties  have  perfected  their 
ttssurance,  have  effect  in  exact  conformity  with 
the' words  in  which  the  infeirtioa  is  expressed,. 
it  must  have  effect  as  it  may,  under  the  role 

(t)  X  Coa'fttf.  51a. 
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tkak  an/m^^i  4igo  non  wilep  ut  ogQy  vakat  f  turn- 
turn  valert  potest.  In  one  case,  the  words  which 
give  the  estate  in  fee,  are^  in  construction  of 
law,  a  conditional  limitation,  or,  as  they  are 
more  frequently  stiled,  a  condition  or>  amtm- 
gency  (f)  precedent  to  the  vesting  of  the  estate. 
In  the  other  instance,  they  are  properly  callml 
a  condition  to  defeat  the  estate,  and  they  op- 
perate  accordingly «  J^0r  the  same  words  will, 
indii&rent  instruments,  be  construed  words  6f 
limitation  or  of  condition,  acdordtng  to  the 
nature  of  the  several  instruments,  and'die^ect 
these  instruments  shall  have,  m  adcompfishing 
the  iateqtion  of  the  parties^'  consistently  with 
the  rules  of  law^ 

Indeed^  it  i&  a.  general  rule,  that  words  shall 
opemte  as  a  condition  precedent  or  as  a  caft* 
dilioa  subsequent,  as  will  best  answer  the  in- 
tention of  the  parties  (g)\  v 
!:  As  to  things  lying  ingraot(h)^  the  fee  will  not 
rest  in  interest  till  the  contingency,  dhall  anfe, 
.'or  the  amdUfion,  as  it:  in  soinetimes  .termed,  shall 
he  p^f^nmd^    This  is>eqiiaUy  the  vesiite,  wfaflt- 
-eirer .  may  ,1^   tho .  extent   of  i  iht  parttcalar 
estate;  rather  for  years  or  for  life.*.:  .       .:  -o 
>  :'A  limitation  of  thisrsort,  in  a  grants  wbeaa 
particitkr .' estate,  to!  be  enlargedj  is*  ibc  yeacs, 
bebrs  great  affinity  to  those  limitations  which 

(f)  Lilt.  §350.  V  i      ii   , 

Cg)  BroamfieU r.Cnmder,  i  New  Rep.  313 ;  Do^ ▼.  N^fi^^, 
&  If  .  &  8r  307.  ' 

f%j  Litt.  ^  349 ;  I  Imt.  i07  ft.  >    ' 
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ttreternied  exeoutory .  devises,  and  alaa  to  tkukB 
fbtriitations  und^r  which .  springing  iiafes  ha^ 
\eStet.    .....  .    .i   '  :     !  ''■:.., 

These  differences,  it  is  apprehended,  recon* 
cile  all  the  cases  on  the  point.     Great  pains 
were  taken  by  Lord  Coke  to  Collect  the  cases 
:into  one  view,  as  they  now  appear  in  the  first 
volume  of  hi§  Institutes  (^ly. 
.A  perusal  of  the  cases,  either  in  the  works  of 
'.this much  esteemed  writer,  or  in  the  books. at 
!  large,  from  which  his  collection  was  made,  will, 
:it  is    believed,    fully   prove    the    distinctions 
-^submitted  to  the  reader. 
I.     Whien  estates  of  freehold  are  to  pass  on  a 
condition  or  contingency,  in  enlargement  of  an 
:  ^estate,  for  years,  without  the  intervention  of  any 
estate  of  freehold,  the  freehold  will  remain  in 
^he.  grantor,  till  the  time  shall  arrive  at  which 
the  condition  is  to  be  performed.     This  obser- 
J  vation  will  suffice  to  point  to  the  reason  of  the 
,  decision  which  cases  of  this  description  have 
ilreceivedi     And  it.  is  further  to  be. observed, 
that  when,  on  a  .conveyance  to  usea{Jc)i  '*^^ 
i£rst  limjtatioti  of  the  use  ia  to  a  person  unborn, 
or  to  commence  at  some  future  peiiod,  the  use 
*of  the  i^ntire  fee  will  result  in  the  mean  time  ; 
<  till  the  first  estate  of  freehold  may  vest,  accord- 
ing to  the  limitation;   so  that  the  immediate 
freehold  will  not,  at  any  time,  be  without  a 

tenants ' 

•      *  •  •• 

fij  tiG b.  .    (kj  Botfer  pn  i  lost  11,16  f^ 
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.  Declarations  of  trust. are  not  within  (I)  the 
compass  of  the  observations  offered  on  any  part 
of  the  doctrine  of  the  freehold,  while  the  in* 
terest  they  pass  continues  to  be  merely  equi- 
table. Though  the  estate  to  which  these 
declarations  entitle  the  owner  of  the  trust,  will 
be  of  freehold  when  the  trust  is  executed  into 
estate'  by  a  conveyance  of  the  land  in  per- 
formance of  the  trust ;  yet,  till  the  conveyance 
is  made,  the  legal  estate  will  remain  in  the 
trustee:  and  the  person  in  whose  favour  the 
trust  is  declared,  has  a  mere  beneficial  interest, 
by  way  of  equitable  estate,  of  consideration 
only  in  courts  of  equity,  and  not  any  title  .at 
law. 

Hence  it  follows,  that  contingent  remainders 
of  an  equitable  interest,  may  have  effect,  al- 
though tl>e  particular  estate  shall  determine 
before  the  remainder  can  vest  in  interest  (n) . 
In  the  interval,  after  the  determination  of  the 
particular  estate  and  the  commencement  of  the  , 
remainder,  tlie  rents  and  profits  will  belong  to 
the  grantor ;  or,  in  case  of  gifts  by  will,  to  the 
heirs  at  law  of  the  testator,  by  way  of  resulting 
trust  (o) . 

Also  in  the  case  of  executory  devises  (p) ,  in 

(I)  Chapman  v.  BlissHi,  CaSi  temp.  Talb.  145;  HoflnM 
and  Hopkins,  1  Atk.  590 ;  Butler  on  1  Inst.  316. 

Cmj  Chapman  v.  BlisseU,  Caa.  temp.  Talb.  145. 

(n)  Hopkins  t.  Hopkins,  Cas.  temp.  Talb.  44;  1  Atk.  590. 

(oj  Pay*%  case,  Cro,  Eliz.  878 ;  Clerk  and  Smiih,  1  Lutw,  798-, 
Gore  and  Gore,  2  P.  W.  28;  Hopkins  and  Hopkins,  1  Atk.  590 ; 
Chapman  v.  Blisseit,  Cas.  temp.  Talb.  1^5;  Butler  00  1  Inst. 
m6  a. 
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which  the  freehold  may.  remain  uQafFeeted  by 
the  will,  in  point  of  seisin,  for  a  considerable 
time,  namely,  the  time  prescribed  by  the  rule 
£lgainst  perpetuities,  the  freehold  dciscends  to 
the  heir  at  law,  or  may  pass  to  a  residuary  or 
even  a  specific  devisee,  un^il  the  freehold  can 
vest.  It  follows,  that  this  dpctrine  does  not  allow 
the  freehold  to  be  in  abeyance.  Till  the  devise 
shall  operate  to  vest  the  freehold,  the  fee  re- 
mains with  the  heir  at  law  of  the  testator  or 
devisee,  subject  to  be  defeated  when  the  original 
devise  shall  take  effect. 

This  position  proves,  beyond  all  questiop,  as 
has  already  been  shown,  that  an  interest,  white 
executory,  cannot  be  properly  classed  amojdg 
vested  interests. 

Trusts  do  not  give  any  legal  estq^te.  They 
merely  confer  an  equitable  interest ;  thp  right 
to  have  a  conveyance  of  the  estate :  theriefore,^ 
though  the  interest  of  the  owner  of  the  trust  m^y 
be  of  freehold,  in  poiqt  of  quaoitity  it  is  9«^, 
in  the  contem^platipn  of  a  court  of  law»  and  for 
the  purposes  now  under  discussion^  such  in 
quality,  till  the  legal  es^e  is  substituted  for 
the  equitable  right,  by  reason  of  the  tim^t. 

The  class  of  cases  falling  under  th/e.  ^cond 

branch  of  the  rule,  relate  more  particularly  to 

the  doctrine  of  contingent  remainders,  as  applied 

»  to  legal  interests ;  for,  as  already  observed^  it 

is  not  applicable  to  equitable  interests. 

The  learning  on  this  abstruse  head,  is  so  fully 
and  ably  treated  by  Mr.  Fearne^  that  nothing 
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abort  of  a  reference  to  his  Essay  on  this  isubject, 
will  exhibit  all  the  subtleties  in  which  this 
doctrine  is  involved.  It  will  be  sufficient  for 
the  purpose  of  this  Elssay,  in  addition  to  the 
few  points  incidentally  noticed,  to  ^bserve^  that 
till  the  Contingency  arises,  the  interest  depend-- 
ing  on  the  contingeqcy  must  be  supported  by 
some  preceding  particular  estate  of  freehold 
vested  in  interest,  and  in  relation  to  which,  the 
estate  to  arise  dn  the  contingency,  is  a  remainder. 
And  unless  there  be  such  preceding  vested 
estate,  the  remainder  will  be  void  in  its  limi- 
tation ;  and  the  remainder  will  become  void  in 
event,  or  rather  fail  of  effect^  unless  it  shall  vest 
in  interest  before  the  determination  of  such 
vested  totate,  or  in  that  instant  in  which  that 
estate  determines. 

With  reference  to  this  rule,  it  may  be  ob* 
served,  that  the  remainder  miay  take  effect  in 
favour  of  some  persons,  and,  as  to  other  persons, 
fail  of  effect. 

Thus,  under  a  gift  to  A  for  life,  remainder 
to  the  right  heirs  df  B  and  C ;  the  remainder 
may  vest  in  the  heir  of  J^,  because  he  di<!^s  in 
the  life^time  of  A  ;  and  it  may  fail  of  effect,  as 
to  the  right  heirs  of  C,  because  the  particular 
^tate  shall  determine  in  the  life-time  of  Ay 
and  before  there  can  be  any  person  who  fills  the 
character  of  his  heir. 

And  die  heirs  of  B,  as  the  only  persons  ca- 
jiabie  of  taking,  will,  it.  should  seem,  take  the 
entirety,  under  the  rule,  that  where  there  is  a 

R  2 
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grant  to  several  persons,  and  some  afe  in^ 
capable,  or  become  incapable,  the  grant  will  be 
good  in  favour  of  those  persons  only^  who  are 
capable. 

And  under  the  learning  of  uses  and  devises^ 
as  far  as  they  are  to  operate  by  way  of  execu- 
tory devise,  springing  or  shifting  use,  several 
persons  may  take  vested  interests,  although  they 
come  in  esse  at  different  times :  and  even  the 
immediate  freehold  may  vest  in  one  person  or  in 
several  persons^  and  afterwards  admit  of  a  divi* 
sion  among  other  persons  as  they  come  in  esse^  or 
become  capable  of  taking ;  yet,  under  the  learn- 
ing  of  renpainders,  whether  by  grant  at  common 
law,  or  by  limitation  of  uses,  or  by  devise,  no 
one  can  take  under  the  remainder,  unless  that 
person  come  in  esse^  or  become  capable  before 
the  determination  of  the  prior  particular  estates: 
and  therefore,  although  the  remainder  should 
vest  in  two  or  more  children  during  the  parti- 
cular estate,  other  children,  bom  after  the  de- 
termination of  the  particular  estate,  would  not 
participate  with  them :  and  yet  these  children 
might  take,  if  the  gift  was  so  made  as  to  ope- 
rate by  way  of  executory  devise  or  springing 
or  shifting  use  (pj^  instead  of  operating  by 
way  of  contingent  remainder.  The  case  of 
Mogg  V.  Mogg  (q)j  illustrates  and  exemplifies 
l^is  doctrine. 

In  that  case,  a  gift  was  made  to  children  born 
and  to  be  bom ;  four  were  born  in  the  life-«time 

CpJ  Mogg  v.'Moggi  in  Chtn,  1 815.        CfJ  *  Meriv.  654* 
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of  the  testator,  and  five  after  his  death :  the  five 
children  took  under  the  learning  of  executory 
devises.  They  would  have  also  taken,  had  the 
gift  been  by  way  of  springing  use. 

Part  of  another  farm  was  given  to  the  te^f 
tator's  widow  for  her  life,  and  the  residue  was 
given  to  trustees  for  the  life  of  the  testator's 
son :  and  after  various  other  gifts,  which  failed 
of  effect,  to  the  children  of  Mrs.  Mogg^  born 
and'to  be  bom,  in  tail,  with  remainder  over; 
and  that  part  of  the  farm  which  was  devised  to 
the  wife  for  Ufe,  was  limited,  by  words  of  re- 
ference, to  the  same  uses  and  for  the  same 
estates  as  the  residue  of  the  farm  was  limited ; 
thus  clearly  marking  an  identity  of  intention. 

Four  children  were  living  at  the  death  of  the 
testator,  another  was  bom  in  the  life-time  of 
the  son,  and  a  sixth  was  in  ventre  sa  mere  at 
the  son's  death.  Three  other  children  were 
bora  after  the  death  of  the  son  and  in  the  life- 
time of  the  widow,  making,  in  all,  nine  children; 
and  it  was  decided,  that  as  to  the  property 
devised  to  the  wife  for  life,  the  nine  children 
were  tenants  in  tail :  and  the  ground  of  the 
determination  evidently  was,  because  all  these 
children  were  capable  of  the  remainder  before 
the  determination  of  the  particular  estate;  while, 
as  to  the  lands  devised  to  trustees  for  the  life 
of  the  son,  it  was  held,  that  the  six  children 
only,  including  the  child  in  ventre  sa  mere^  who 
were  m  esse  at  the  son  s  death,  were  entitled  in 

exclusion  of  the  three  children,  who  came  m 
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esse  after  the  death  of  the  son  ;  an  exclusion 
y^hich  was  contrary  to  the  intention,  but  grounded 
on  the  fact,  that  they  were  not  in  esse  at  the 
determination  of  the  prior  estate,  and  for  that 
reason,  were  incapable  of  taking  under  the  re- 
mainder. 

Hence  the  determination  in  Magg  and  Moggj 
is^  that  all  the  children  who  were  to  take  under 
and  by  way  of  remainder,  and  who  were  not  in 
esse  at  the  determination  of  the  prior  ei&tate, 
were  excluded,  and  the  remainder  was  retained 
by  those  children  alone  who  were  capable  be^f 
fere  the  prior  particular  estate  determined  i 
while  all  the  children  were  capable  under  the 
gift  by  executory,  devise,  at  whatever  time  they 
should  be  born. 

Thus  the  same,  will,  and  similar  expressioni^ 
in  that  will,  received  different  determinations^ 
on  account  of  dif&rent  rules  of  law  applicable 
to  the  different  gifts. 

On  the  third  branch  of  the  rule,  it  had 
been  determined,  that  a*  feoffment  to  one  tjobm 
and  his  heirs,  to  hold  on  every  Monday ;  to 
Another  man  and  his  heirs,  to  hold  on  every 
Tuesday,  &c.  isvoid/rj^ 

And  more  generally  that. a  grant  of  lands  fsj 
or  any  incorporeid  hereditament  already  created; 
for  an  estate  of  freehold,  where  the  estate  is 
to  be .  suspended  for  some  part  of  the  time^  (as 
during  the  infancy  of  the  heir  after  the  death 

(rj  1  Rep.  87.     As  to  Uses,  Mo.  6311.  by  tValmsUif. 
CO  1  Rep.  87;  Sbep.  Touch.  127;  1  Cruise's  Dig.  9. 
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of  his  ancestor)  is,  as  to  the  litnitation  or  con- 
dition to  cease  the  estate,  repugnant  to  the 
policy  of  the  law,  and  therefore  void. 

This  branch  of  the  rule  does  not  extend  to 
a  grant  of  a  rent,  or  common,  or  other  incor- 
poreal hereditament  ^^y,  on  the  creation  thereof, 
de  now^  that  is,  iti  the  first  instance.  A  clause 
for  suspension  of  the  estate,  would,  if  inserted 
in  such  original  grant,  be  good,  and  have  the 
desired  effect. 

The  principal  authority  for  this  conclusion, 
is  the  case  in  S2  Eldw.  III.  19  a  b. ;  and  the 
pi^inciple  and  doctrine  of  that  case  h^ve  been 
established  by  more  modern  determinations. 

The  case  at  large,  as  reported  in  the  Year 
Books,  will  best  show  the  ground  of  the 
decision. 

Itk  dower  by  SUniy  who  was  the  wife  of  John 
BfOerwkke^  of  26  /.  of  rent  against  the  prior  of 
Bridlington^  Mombrie  pleaded,  that,  in  the  time 
of  Edwardi^  the  grandfather,  one  John  And  hii 
wife  acknowledged  the  tenements,  out  of  which 
tlie  rent  is  issuing,  to  the  pi^e^ecessor  of  the 
]^or,  ai^d  to  his  successors,  &c.  foi^  which  ac-» 
knowledgment  the  predecessor,  by  the  same 
fine,  granted  the  rent  to  the  said  John  the 
conusor  and  A  his  wife,  and  to  the  heirs  of 
the  wife,  up<m  this  condition,  that  as  often  as 
the  heirs  of  the  feme  should  be  within  age,  the 

(i)  Brook,  Judgm.  pi.  41 ;  Shep.  Touob.  is? ;  34  Bdvf.  III. 
39  a  b;  1  Ch.  Cas.  214. 

R   4 


248  ON    THE 

prior  and  his  successors  should  be  quit  of  th<» 
r^nt  until  the  heirs  should  attain  their  full  age ; 
and  that  when  they  should  be  of  full  age,  then 
the  prior  and  his  successors  should  pay  :  and 'be 
showed  the  means  by  which  the  rent  descendeid 
to  the  husband  of  the  demandant ;  and  that  one 
JP,  his  son  and  heir^  was  then  under  age,  and 
demanded  judgment,  if  at  that  time,  during 
the  nonage  of  the  heir^  the  demandant  was 
dowable :  and  he  produced  a  record  in  the  time 
of  Edward^  the  grandfather,  by  which  it.  was 
awarded,  that  a  feme  in  such  case  should  have 
judgment  to  recover ;  but  that  there  should  be 
£t  cesser  of  execution  during  the  nonage  of  thQ 
beir. 

And  in  Trinity  term,  24  Edw.  IIL  2^  b.  it 
was  awarded,  that  the  feme  should  recover  her 
dower,  and  that  there  should  be  a  cesser  of 
execution  until  the  full  age  of  the  heir  of  the 
husband  ;  and  it  was  said  by  the  whole  Court, 
that  when  the  heir  was  of  full  age,  and  the  feme 
endowed,  and  the  heir  died,  and  his  heir  was 
within  age,  the  rent  of  the  feme  for  the  time, 
(meaning  the  minority  of  the  heir  for  the  time 
being)  should  cease. 

The  necessary  conclusion  is,  that  the  estate^ 
in  point  of  beneficial  interest,  was  suspended 
during  the  minority  of  the  heir,  and  yet  the 
estate  had  continuance  to  some  purposes.  r 

'    The  case  is  very  different  from  those  in  which 
an  estate  already  mhmtingj  is  granted  wilh  a 
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lunitation^  which  makes  the  right  to  the  freehold 
depend  on  an  event,  or  on  the  lapse  of  time«  or 
attempts  to.  leave  it  suspended  ;  for  under  limi- 
tations  in  these  terms,  there  is  not  any  tenant 
of  the  freehold,  because  there  is  not  any  estate 
of  freehold  in  existence. 

From  this  consideration  of  the .  difference  of 
the  several  cases,  it  ivill  be  proper  to  distin^ 
tinguish  them.  For  this  purpose,  it  is  to  be 
observed,  that  in  one  case,  the  suspension  seems 
to  apply  to  the  right  of  possession ;  and.  in  the 
other  case,  to  the  estate  ;  and  then  the  several 
cases  are  not  within  a  parity  of  reason. 

To  establish  this  distinction,  would  supersede 
many  of  the  grounds  of  argument  offered  in  a 
future  page,  as  the,  reason  for  allowing  grants 
dt  novo  of  rents,  &c.  to  be  good. 

The  arguments  advanced  and  reasons  assigned, 
are  those  by  which  the  courts  of  justice  seem 
to  have  been  influenced ;  and  though  the  au- 
thority  from  which  they  are  deduced,  does 
not  appear  to  warrant  them,  it  would,  at  this 
day,  be '  presumptuous  to  pass  them  over  in 
silence. 

From  the  several  branches  of  the  rule,  it 
plearly  appears,  that  the  law  uill  not^  by  any 
means  J  nor  in  any  casCy  allow  the  estate  of  the 
immediate  freeftold  to  be  in  abeyance :  by  ab^y^ 
ance  is  to  be  understood  expectancy,  or  the 
malting  for  any  event,  however  near,  or  the 
lapse  of  any  time,  however  short ;  and  though 
it  be  for  a  day  only,    (uj   to  vest  in  estate 

(uj  s  Wik.  166;  Plowd.  25. 
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the  interest  which  is  given  in  a  subject  already 
exisbngo 

This  may  appear  to  be  a  rule  (x)  of  great 
strictoess :  indeed,  the  object  to  which  it  is 
directed,  might  have  been  attained  by  adopting 
the  construction  made  on  devises  by  will ;  but, 
consistently  with  the  notion  the  law  entertains 
of  the  effects  of  its  mode  of  assurance,  and  in 
particular  of  livery ;  and  for  the  sake  of  nolo- 
riety  of  every  change  of  tenant,  so  important  to 
lords  and  to  the  public,  when  the  system  of  feudal 
tenures  was  in  full  operation ;  it  was  required 
by  good  policy,  and  the  general  convenience  of 
society,  that  the  rule  should  be  adopted ;  and 
an  adherence  to  it  was  of  the  utmost  import^ 
ance  to  the  rights  of  lords,  in  respect  of  the 
feudal  services^  and  to  the  public,  in  respect  of 
the  remedies  by  real  action. 

The  distinction  between  estates  in  land  or 
rents  or  other  incorporeal  hereditaments  already 
created^  and  estates  in  rents  pr  other  incor-* 
poreal  hereditaments  on  their  creation  de  navoj 
illustrates  the  doctrine,  and  shows  its  applica- 
tion ;  and  with  the  observations  to  be  offered 
on  the  reason  of  the  diflerence,  demonstrates, 
beyond  all  contradiction,  that  the  rule  is  not 
so  much  of  positive  institution,  without  any 
foundation  in  reason,  or  reference  to  principle, 
as  the  necessary  consequence  of  that  leading 
maxim  of  the  law,  that  a  particular  mischief  is 
rather  to  be  endured,  than  a  general  incoh- 
veoience  introduced^ 

(xj  Butler  on  i  Tnst.  216a;  i  Inst.atja. 
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Feoffments,  and  all  other  modes  of  assu  ranee 
deriving  their  effect  from  the  common  law,  ex- 
cept mere  grants  by  deed  to  enlarge  estates  for 
years  on  condition,  are  aupposed  to  pass  the  es^ 
tate  of  freehold  of  the  person  who  makes  the 
assurance,  immediately  after  the  execution  of 
that  assurance ;  and  its  perfection  by  those  cere- 
monies, as  livery,  and  before  the  statute  for  the 
amendment  of  the  law,  attornment,  which  were 
essential  to  the  operation  and  validity  of  that 
assurance. 

Therefore,  as  these  assurances  pass  the  free* 
hold  Out  of  the  granting  party  immediately, 
they  must  necessarily  be  construed,  either  to 
convey  the  same  to  the  grantee,  or  place  it  in 
abeyance.  Of  necessary  consequence,  the  con- 
veyance must  either  pass  the  estate,  or  the 
limitation  will  be  void. 

The  object  of  the  law  in  prescribing  certain 
rules  for  the  regulation  of  property,  is  to  in* 
duce  the  convenience  arising  from  an  observ- 
ance of  particular  and  approved  forms.  From 
the  most  early  period,  convenience  has  been 
a  principle  of  municipal  law.  On  the  founda- 
tion of  this  principle,  no  argument  in  law  hath 
greater  weight  in  the  determination  of  any 
case  which  hath  for  its  subject  res  mtegtUj  or 
a  question  which  never  before  received  a  de- 
cision, than  an  argument  adverting  to  the 
policy  of  the  law,  generally  termed  argumentttm 
ab  incoiwenienti  (yj  ;  from  pointing  out  clearly 

(y)   1  Inst.  11  a. 
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that  the  permission  of  this  or  that  act,  or  the 
allowance  of  effect  to  this  or  that  limitation, 
would,  in  its  general  consequences,  tend  to  the 
inconvenience  of  society-. 

On  this  principle  of  inconvenience  f^zjj  the 
common  law  denies  effect  to  a  limitation  to  one 
man  everi/  Monday ;  to  another  man,  evety 
Tujesday J  ^nd  the  like  gift;  and  to  a  limitation 
to  cease  an  estate  in  landy  or  any  incorporeal 
hereditament  already  created,  during  the  mi- 
nority of  the  heir,  or  till  the  hfeir  shall  have  a 
peerage,  or  be  queen  of  England,  or  till  the 
king  of  England  shall  have  an  eldest  son ;  and 
to  a  limitation  of  an  estate  of  freehold  in  lands, 
or  any  incorporeal  hereditament  already  cre- 
ated, to  commence  at  a  future  day,  so  that  the 
freehold  may  be  in  abeyance. 

To  have  allowed  limitations  in  these  forms 
to  have  the  effect  of  the  intention  with  which 
they  were  dictated,  would  have  been  contrary 
to  the  policy  of  law.  The  greatest  incon- 
venience must  have  arisen,  as  the  inevitable 
consequence.  This  was  particularly  the  case 
when  real  actions  were  the  practice  of  every 
day  :  and  real  actions,  though  seldom  brought, 
are  still  available,  and  sometimes  the  only  ipeans 
of  obtaining  justice. 

Allow  the  freehold  to  be  placed  in  abeyance, 
and  a  person  who  has  a  prior  and  elder  right  to 
the  land  or  other  subject  of  property,  com- 

CxJ  Jones,  73 ;  i  Yin.  Abr.  105;  Cb.  Cas,  314;  Moot,  ssai 
1  Burr.  107.  by  Lord  MansfiekL 


prised  in  the  limitation,  would,  in  some  casasv 
be  delayed,  in  other  instances  prevented,  from 
recovering  his  right,  or  prosecuting  the  neces- 
sary means,  in  order  to  the  legal  discussion  of 
the  title  on  which  his  right  depends,  and  con- 
sequently the  establishment  of  his  title  (a). 

In  one  instance,  the  estate  of  freehold  would 
be  in  abey-ance  during  the  minority  of  the  hein 
Of  the  property  comprised  in  that  gift,  there 
of  consequence  would  not,  during  the  minority 
of  the  heir,  be  any  person  of  whom  the  right 
might  be  demanded;  and  in  the  instance  of  a 
gift  of  an  estate  to  one  man  every  Monday, &^. 
no  writ  demanding  the  land  could  be  sued  on 
one  day,  which  would  not  be  abated  on  the 
next  day,  by  the  change  of  the  terre-tenant. 
-  In  the  former  case,  the  person  by  whom  the 
right  is  claimed,  and  in  whom  possibly  it  may 
reside,  would  be  unreasonably  delayed  in  his 
suit;  and  in  the  latter  case,  no  suit  could  be 
prosecuted  with  effect,  so  as  to  be  succeeded 
by  a  recovery  of  the  land  demanded. 

In  reference  to  lands  or  incorporeal  heredi- 
taments already  created  (b)j  an  estate  of  free- 
hold may  not  be  limited  out  of  them,  to  com- 
mence from  a  future  period,  or  to  be  suspended, 
for  a  time,  so  as  to  induce  a  result  that  the 
freehold  may,  at  any  tinle,  be  in  abeyance^ 

(aj  Hopkins  t.  HopkinSy  l  Atk.  590, 
(bj  Shep.  T.  iay;  BucUer'u  cBMe,  a  Rep.  55;  Moor,  443 ; 
B«nmttb'i  case,  5  Rqi.  94 ;  Hopkhu  and  JHopkins,  i .  Atk«  5gOb. : 
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except  in  the  case  of  a  parson,  &c.  during  the 
vacancy  in  the  church,  &c. 

The  most  injurious  consequences  would  flow 
from  giving  effect  to  gifts  of  this  kind.  The 
right  of  property  may  be  in  one  person,  and 
the  estate  of  that  property  may  be  in  another 
person.  The  person  who  has  the  title  and  not 
the  estate,  may  seek  the  recovery  of  his  right, 
and  eventually,  as  bis  right  shall  be  made 
appareat  by  proof,  he  may  succeed  in  his  suit ; 
but  when  he  had  merely  a  right  of  action,  and 
Bot  of  entry,  enabling  him  to  maintain  an 
ejectment,  he  could,  under  the  rules  of  the 
common  law,  and  before  takers  of  the. profits 
were  made  liable  to  be  deemed  tei^ant^  to  the 
pradpey  itistitute  a  suit  against  that  person  only 
who  bad  the  first  estate  of  freehold.  Had  that 
estate  determined  while  the  suit  was  depending, 
di^  suit  would  have  abated  or  determined,  and 
a  new  mnt  must  have  been  commenced  ;  aiid  so 
firoltt  time  to  time  on  every  change  of  tenant. 

It  follows^  that  by  gifts  which  would  place 
die  freehold  in  abeyance,  of  would  delay  the 
suit,  or  after  any  short  interval^  cease  the 
estate  ais  to  one  persoDy  and  then  give  il  to 
anodiev  person^  and  sa  aUemi$  vmbusj  the 
per6ol^  vlho^  has  the  right  may,  in  one  ca^e, 
be  deleted  in  has  suit^  and  ia  the  other  case 
deprived  of  all  possibility  of  recovering  his 
right;  and  therefore  might  be  prej^diced,  by 
reason  of  the  act  of  tkMe  agoinst  whom  al^me 
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he  could  prosecute  his  action  to  obtain  his  right, 
and  would  be  so  materially  interested  in  making 
gifts  which  would  lead  to  these  consequences* 
,  The  necessity,  under  the  feudal  systeija,  ^% 
there  should  always  be  some  person  to  rendex 
the  services  of  the  lord,  and  to  answer  to  the  real 
actions  brought  to  recover  the  property,  intro*% 
duced  the  maxim  of  the  ooimnon  lajw,  that 
the  freehold  can  never  be  placed  in  abey- 
ance (c). 

.  Though  it  be  not  allowed,  that  the  first 
estate  of  freehold  passing  under  any  commco 
law  assurance  should  be  in  abeyance,  yet  any 
estate  of  freehold  or  inheritance  depending  on 
another  estate  of  freel^old,  and  to  take  place  by 
way  of  remainder,  expectafit  on  that  estate,  may 
be  limited  in  conUDgency,  and  consequently  h^ 
in  abeyance.  The  policy  of  the  rule  whiidti 
denies  to  the  owner  the  power  of  puitting  the 
freehold  in  abeyance,  is,  in  fact,,  e^ectually 
attainied  by  the  rules  applicable  tp»  contingent 
remainders,  by  pj^echiding  them  of  efiect,  unkoi 
they  vest  in  Ler^3t  duil>g  »  pr<cedi»g  partin 
Qular  estate  of  freehold,,  or  in;  the  same  instant 
in  wh^ch  the  particular  estate  detexminea* 

Between  lands  and  incorporeal  hereditaments 
already  created  on  the  ome  hand,  aiidi»  on  the 
other  hand^  a  rent  or  common  created  de  ttora, 
there  is  a  material  difiference.  It  is  true,  tbaft 
rents  and  commons,  are  interests  in  lands.  These 
interests,  however,  are  collateral  to  the  lands 
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.  themselves.  The  person  who  takes  interests  at 
this  sort  immediately  from  the  proprietor  of 
the  land,  takes  them  originally ;  and  there  is 
neither  any  inconsistency  or  inconvenience  in 
limiting  them,  so  that  they  may  cease  or  be 
suspended  at  intervals,  or  that  they  may  not 
commence  in  estate,  though  the  estate  be  a 
freehold  in  quality,  till  the  arrival  of  a  future 
period,  or  the  rise  of  a  particular  event,  not 
contravening  the  rule  against  perpetuities. 

No  one  can  be  prejudiced  by  reason  of  limi- 
tations made,  under  these  circumstances,  of 
property  of  this  sort ;  since,  as  to  the  rent  or 
common,  no  one  is  in  question,  in  point  of^ 
benefit  and  title,  besides  the  person  to  whom 
the  rent  or  common  is  granted ;  and  the  rent 
or  common  cannot  be  lawfully  claimed  by  any 
persons  except  those  who  derive  title  from  or 
under  the  person  to  whom  it  was  originally 
granted;  and,  deriving  title  in  this  manner, 
tijey  must  claim  to  hold  the  rent  or  common 
subject  to  the  terms  on  which  it  was  granted 
by  the  person  from  whom  the  title  is  derived 
(k).  These  terms,  whatever  they  may  be,  form 
the  modus  donationisy  and  give  a  quality  to  the 
estate. 

But,  to  limit  a  rent  or  other  incorporealhere- 
ditament  already  created,  to  commence  at  a 
future  day,  or  on  an  event,  or  to  be  suspended 
at  intervals^  is  at  once  to  bring  the  case  within 
the  reason  which  imposes  the  necessity  of  dcny- 

CdJ  1  Rep.  87  a. 
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ing  effect  to  the  like^  gifts  of  an  estate  of 
freehold  in  land.  For  that  reason,  a  future  or 
conditional  limitation  for  an  estate  of  freehold, 
in  any  incorporeal  hereditament  already  created, 
ia,  within  the  extent  of  the  rules  by  which  cases 
of  limitations  of  land  for  an  estate  of  freehold, 
to  commence  in  future,  or  on  an  event,  are 
decided.  After  the  rent  has  been  created,  a 
title  may  he  made  to  it,  and  that  title  will  de- 
pend on  those  terms  alone,  on  which  the  rent 
was  originally  granted  (e);  and  as,  in  the  in^ 
stances  in  which  rent,  common  or  any  incorporeal 
hereditament  already  created,  is  limited  to  com- 
mence  in  future,  or  to  cease  or  be  suspended 
at  ciertain  times  at  which  it  was  not  to  cease 
or  be  suspended  by  the  terms  of  the  original 
gift;  a  title  may  exist  to  the  rent  or  other 
incorporeal  hereditament  during  this  vacancy 
of  ownership  of  the  freehold ;  and  that  title 
cannot  be  prosecuted  during  the  cesser  or  sus- 
pension of  the  estate,  such  limitation  of  rent, 
or  common  or  other  incorporeal  hereditament 
already  created,  is,  by  a  parity  of  reason, 
equally  void  with  the  like  limitation  of  an  estate 
of  freehold  in  land. 

The  case  of  partition  (f)j  in  which  it  is 
agreed,  that  one  parcener,  or  her  heirs,  shall 
have  the  land  from  Easter  till  Lammas,  and 

(€)  EdmoruU  v.  Booths  as  to  Tithes,  Yelv.  131 ;  Atkins  v.  Man- 
tagucy  as  to  Digoities^  1  Ch.  Cas.  214. 

Cf)  1  Inst.  4  a;  167  b;  F.  N.  B.  61;  Salk.43;  Vin.  tit. 
Partition. 
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that  the  other  parcener  or  her  heirs  shall  have 
the  same  from  Lammas  till  Easter ;  or  that  one 
parcener  or  her  heirs  shall  have  the  land  for  one 
year,  and  the  other  parcener  or  her  heirs  shall 
have  the  same  for  the  next  year,  and  so  on, 
altemis  vicibusj  for  ever ;  or  that  one  of  two 
farms  shall  be  held  by  one  parcener  and  her 
heirs  for  one  yefar,  and  the  other  farm  be  held 
by  the  other  parcener  and  her  heirs  for  the  like 
time ;  and  that  they  respectively,  and  their  re- 
spective heirs,  shall,  alternately,  be  entitled  to 
these  farms  every  other  year,  may  be  objected 
as  exceptions  to  the  rule. 

On  a  first  view,  these  cases  have  the  appear- 
ance of  exceptions.  In  truth,  they  are  not  ex^ 
ceptions  (^g^.  The  estate  does  not  vest  and 
revest,  or  cease  for  a  time ;  nor  is  the  freehold 
-It  any  time  in  abeyance.  Each  parcener  hath 
an  estate  which  has  continuance  at  all  times. 
The  estate,  though  it  may  shift  in  regard  to  the 
possession,  is  permanent  in  point  of  duration  of 
interest.  An  interest  of  this  sort  is,  by  Lord 
Coke^  called  a  moveable  estate  (hj . 

After  partition  in  this  form,  neither  of  the 
parceners  has  a  particular  right  to  an  estate  in 
any  particular  part  of  the  land,  as  to  the  con- 
tinuance of  interest,  nor  a  common  right  to  the 
whole  at  all  times.  Lot  meadows  are  of  the 
same  descriptwii^  and  so  arealternate  rights  of 
presentation  to  churches.     Each  owner  has  an 

(fr)  1  Inst.  4  a.  48.  167  b ;  cvntra^  per  Wdmdey^  i  Rep.  87. 
(h)  1  Cruise's  Digest,  (;. 
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estate  which  gives  to  her  the  right  to  the  posses- 
sion of.  a  particular  part  of  an  entire  tenement, 
or  to  one  of  several  tenements,  at  certain  stated 
periods,  agreeable  to  the  form  of  the  partition. 
Her  right  to  the  possession,  as  to  the  possession, 
is  constantly  fluctuating ;  her  estate  is  always 
the  same.  She  has,  at  all  times,  a  present  fixed 
right  of  present  or  future  enjoyment. 

These  observations  point  to  the  only  grounds 
on  which  this  case  of  partition  could  be  decided 
consistently  with  principle.  This  case  and  the 
case  put  by  WalmsUyj  of  a  limitation  to  one 
man  every  Monday,  to  another  every  Tuesday, 
are  stated  in  those  points  of  view  in  which  alone 
they  could  possibly  be  considered  ;  but  it  may 
be  questioned,  whether  there  is  not  that  resem- 
blance in  the  two  cases,  that  the  circumstances 
of  the  one  cannot  be  distinguished  from  the 
circumstances  of  the  other,  as  far  as  the  cir- 
cumstances  are  material  to  the  question  of  law 
arising  on  limitations  in  this  form. 

As  often  as  a  tenant,  pur  autre  vie^  died, 
and  no  special  occupant  was  appointed,  the 
law  cast  the  freehold  on  the  person,  if  any,  in 
possession ;  or  if  no  person  was  in  possession, 
then  on  the  person  who  first  entered,  claiming 
the  possession.  By  these  means  no  one  could 
be  delayed  of  a  remedy  for  his  right. 

Admitting  the  possession  to  have  been  vacant, 
the*  person  who  had  a  right  might  restore  him- 
self to  his  estate,  at  least  to  the  possession  of 
the  land,  and  become  tenant  of  the  freehold 

s  2 
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by  his  entry ;  and  if  any  one  was  in  possession^ 
that  person  was  tenant  of  the  freehold^  aoid 
liable  to  have  the  freehold  demanded  of  him 
by  the  rightful  owner  (i). 

When  the  rightful  owner  became  occupant 
by  his  entry,  then  it  should  seem  he  was  re- 
mitted  to  his  right,  and  he  had  an  estate  undeiT 
his  ancient  title.  The  law  has  preserved  the 
right  of  entry,  as  against  an  occupant;  for  no  de- 
scent, even  to  a  special  occupant,  would  toll  the 
entry,  and  convert  the  remedy  into  an  action. 

The  doctrine  of  the  common  law,  which  gave 
a  title  by  occupancy,  proceeded  on  the  priii- 
ciple  of  preventing  the  abeyance  of  the  free- 
hold. 

Other  rules  relative  to  the  freehold  are, 

1 ,  An  estate  of  freehold  cannot  be  confirmed 
for  part  of  the  estate  (k) ,  while  an  estate  fof 
years  may  be  confirmed  for  part  of  the 
years  (I). 

2,  Whoever  avoids  the  first  estate  of  freehold, 
does,  with  some  exceptions,  avoid  all  remainders 
expectant  on  that  estate. 

3.  Whoever  confirms,  in  fact,  or  by  con* 
struction  of  law,  a  remainder  or  reversion,  does^ 
in  effect,  confirm  the  particular  estate  (^w^ . 

But  there  may  be  a  confirmation  of  the  par* 
ticular  estate  without  a  confirm  a  tion.  of  the 
remainders  (n). 

4.  An  estate  of  freehold  cannot,  by  the  rules 

(ij  1  Intt.  34a  b.  (kj  I  Inst.  397. 

CO  Ibid.  '  ^fuj  Litt.  §  521. 

(nj  Carhampton  and  Carhampton,  Irieh  Terra  Ilep.  567. 
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of  the  common  law,  cease  for  a  time,  and  be  in 
esse  for  a  time  (o) . 

'  The  doctrine  of  uses  and  executory  devises 
has  modified  this  rule. 

5.  An  estate  of  freehold,  after  it  is  created, 
cannot  be  defeazanced  or  subjected  to  a  con« 
dition  (p)y  by  the  rules  of  the  common  law. 

A  term  of  years  already  created  may  be  de- 
feazanced, and  a  condition  may  be  annexed  to 
,an  estate  of  freehold,  by  a  deed  forming  part 
of  the  same  transaction ;  for,  qtue  inamtinenti 
Jiunt  in  esse  videntUr  (q)* 

Even  an  estate  of  freehold  may,  under  the 
learning  of  shifting  uses,  powers,  and  executory 
devises,  be  avoided  by  a  quasi  condition,  6t 
proviso  of  cesser,  oir  a  conditional  limitation. 

6.  Even  an  interval  between  the  time  of  de- 
termination of  the  particular  estate  and  the 
time  of  commencement  of  the  remainder  would 
render  the  remainder  vcad  (r). 

This  rule  does  not  apply  to  executory  de- 
vises or  springing  uses  (s).  ^ 

7*  A  release  of  right  to  a  person  who  has  a 
particular  estate,  or  a  remainder  or  reversion 
(being  an  estate  of  freehold,)  will  be  a  release 
to  all  persons  connected  in  privity,  and  holding 
under  the  same  seisin. 

A  confirmation  does  not  necessarily  produce 
this  effect. 

84  A  right  or  title  which  any  man  hath  to  any 

(oj  1  Inst.  371  b.  n.  ^31 ;  Rodge/u  caie,  9  Rep.  104, 
(pj  I  Inst  236  b.  Cq)  3  Abatr.  lao. 

(rj  t  Abstr.  ill.  (tj  a  Abstr.  ill.  113. 
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lands  or  tenements  of  any  estate  of  freehold  or 
inheritance  cannot  be  barred  by  the  acceptance 
of  any  collateral  satisfaction  or  recompence  (t). 

This  rule  relates  to  the  mode  by  which  the 
property  of  an  estate'  of  this  quantity  may  be 
transferred,  or  a  right  thereto  extinguished. 
It  is  applicable  to  the  learning  on  titles,  and  to 
alienation  and  assurances,  as  a  branch  of  the 
law  on  that  subject. 

There  are  various  other  similar  rules  respect- 
ing the  freehold,  including  the  rule  in  SheUey^ 
case,  to  be  the  subject  of  thef  next  chapter. 

These  rules,  exclusive  of  the  rule  in  Shelley's 
case,  will  be  best  learned  on  a  perusal  of  Lord 
Coke'%  Commentary  on  Littleton. 

Elstates  of  freehold  are  either^ 

1.  Of  inheritance. 

2.  Not  of  inheritance. 

.  An  estate  of  inheritance  confers  the  right  of 
continuing  the  estate,  sometimes^  as  in  '  fe^- 
simples,  by  a  perpetual  transmission ;  and  at 
other  times,  as  in  estate^tail,  for  an  interest 
which  may  determine ;  to  those  whom  the  .law 
has  designed  as  the  successors .  of  the  last 
owner  under  the  appellation  of  Adrs,  or  heirs 
of  the  body,  in  reference  to  individuals,  and  of 
succe^arsy  in  reference  to.  corporate  bodies. 
:  Estates  of  inheritance  are  either  in  fee,  or  in 
fee^tail ;  and  these  estates,  in  all  their  varieties, 
and  according  to  their  several  species,  wilLbe 
the  subject  of  the  fourth  and  fifUi<^hapters. 

(t)  Mmry  Vernon  %  case,  4  Rep.  1 ;  Pe%fioiC%  caie,  9  Rep.^79* 
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CHAP.   III. 

Onikt  Ride  in  Shelley^ s  Case. 

The  subject  of  this  chapter  is,  professedly,  the 
rule  in  SheUey's  case  (a) . 

The  end  proposed,  is,  by  negative  and  affir- 
iriative  propositions,  to  exhibit,  in  a  discussion 
of  that  rule,  the  instances  in  which  several  limi'- 
tatianSf  one  to  the  ancestor ^  the  other  to  the 
heirs-^heirs  of  the  body — or  issue  of  the  body 
of  that  person,  do  and  do  not  give  the  inhe-- 
ritance  to  thie  ancestor. 

This  rule  is  immediately  relevant  to  the  doc- 
trine oik  estates  of  freehold  and  inheritance. 
Under  particular  circumstances,  it  involves,  in 
a  material  and  very  interesting  point  of  view, 
the  law  on  the  construction  of  words  of  limit a- 
tion  in  deeds^  mllsj  and  other  writings,  such  as 
declarations  of  usesy  appointments  in  pursuance 
of  powers,  &c.  The  rule  may  be  thus  expressed ; 

1st,  When  a  person  takes  an  estate  of  free^ 
holdy  LEGALLY  OR  EQUITABLY,  Under  a  deed^ 
mU^  or  other  vmting^  and  afterwards,  in  the 
^a/me  deed,  will,  or  writing,  there  is  a  limitation, 
by  ZDay  of  remainder^  with  or  tdthout  the  inter* 
position  of  any  other  estatCy  of  an  interest  of  the 

(a)  1  R«p.  93. 
T 
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same  qualityy  as  legal  or  equitable,  tx>  his 
heirs  generally,  or  his  heirs  of  his  body ;  by 
that  name  in  deeds  or  writings  of  conveyance^ 
and  by  that  or  some  such  name  in  wills,  and 
as  a  class  or  denomination  of  persons^  to  take  in 
succession  from  generation  to  genercdian;  the 
limitation  to  the  heirs  xmll  entitle  the  person  or 
ancestor  himself  to  the  estate  or  interest  impinged 
by  that  limitation. 

Or,  2dly,  "  Wherever  the  ancestor  takea  an 
estate  of  freehold,  or  franktenement,  and  ai^ 
immediate  remainder  is  thereon  limited,  in  iA^ 
SAME  coNYEYANCE,  to  his  heirs,  or  heirs  iii 
tail,  such  remainder  is  immediately  executed  in 
possession^  in  the  ancestor  so  taking  the  free- 
hold,  and  therefore  is  not  contingent  or  io 
abeyance  (b) ." 

Or,  3dly,  imd  still  more  accurately,  **  Where 
the  ancestor  takes  an  estate  of  freehold,  by  any 
gift  or  convey anee;  and  in  the  »anie  gift  or 
conveyance  there  is  a  limitation,  either  ^^  medifftt 
or  immediate^'  to  his  heirs^  or  heirs  of  his  bodf^y 
the  word  heirs  is  a  word  of  limitation  of  the 
estate^  and  not  of  purchase  (c)  ;*'  by  which 
it  must  be  understood,  that  it  is  not  a  d^^gna* 
tion  of  persons  to  take  arigifwlfy  iB  their  onm 
right* 

••  •      •% 

9 

(h)  Fearne,  4tb  edit.  30;  a  Roll.  Abr.  417;  l  B^«.  \o^ 
Shdley%  case ;  1  List,  na  b.  17  b.  376  b. 
(c)  Fearney  so.  103;   a  Roll.  Abr.  417;.  1  Rep.  104,  Shii' 

ley%  case ;  Brook,  Dont^^  te^  pL  11  \  same  Nosiae,  pi.  1.  40. 

1  • 


The  rule  has  also  been  expressed,  perhaps 
with  still  greater  precision,  though  not  with 
equal  elegance,  by  a  very  able  lawyer,  to  be 
^^  in  any  instrument,  if  a  freehold  be  limited  to 
the  ancestor  for  life,  and  the  inheritance  to  his 
heirs,  either  mediately  or  immediately^  the  first 
taker  takes  the  whole  estate ;  if  it  be  limited  to 
the  heirs  of  his  body,  he  takes  a  fee-tail ;  if  to 
his  heirs,  a  fee-simple  (d).'' 

In  this  proposition,  the  rule  assumes  the  fact 
to  be,  that  the  inheritance  is  limited  to  the 
heir$^  and,  therefore,  it  expresses  the  legal  ap- 
plication of  the  rule,  more  clearly  than  those 
jK>sitionS|  in  which  it  is  stated,  generally,  that 
the  second  limitation  is  to  the  heirs ;  for  the 
very  ground  and  principle  of  the  rule,  is,  that 
the  heirs^  as  such,  ^re,  in  point  of  intention,  to 
have  the  inheritance^  quatenus  they  are  the  heirs 
of  the  onpesfor /e^ . 

The  like  observation  may  be  made  on  the 
first  of  these  definitions ;  and  for  its  accuracy, 
the  writer  of  this  chapter  is  answerable.  In 
that  definition,  keeping  in  view  the  opinion  of 
Lord  ThurhWf  dehvered  in  Janes  and  Morgan 
(f)j  it  is  proposed,  that  the  limitation  must  be 
to  the  heirs,  as  a  class  or  denomination  of  per- 
sons to  take  in  mccession,  from  generation  to 
^neration ;  and  this  is,  in  legal  effect,  to  state 

(d)  Per  Scrj.  Glynny  m  Perrin  and  Blake. 
(€)  3ee  WUt^BnA  Coltint,  Com.  £ep.  1189. 
(f)  1  Brown'f  Cb.  Ca.  206. 
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that  the  inheritance  must  piass  to  the  ancestor, 

by  rl^ason  of  the  limitation  to  the  heirs. 
The  rule,  on  being  analysed,  requires 

1st,  That  there  shall  be  an  estate  of  freehold. 

2dly,  That  there  shall  be  a  limitation  to  the 
heirSi  or  heirs  of  the  body,  of  the 
person  taking  that  estate  ;  by  that,  or 
some  such  substituted  name  (g),  and 
not  the  heirs,  as  meaning  or  explained 
to  be,  sons,  children,  &c. 

3dly,  That  these  heirs  shall  be  named  to  take 
as  a  class  or  denomination  of  persons 

4thly,  In  succession,  from  generation  to  gene- 
ration. 

5thly,  By  way  of  remainder ;  or,  at  least  (i)^  so 
that  the  estate  to  arise  from  the  limi- 
tation to  the  heirs,  and  the  estate  of 
freehold  in  the  ancestor,  shall  both  owe 
their  efiect  to  the  same  deed,  will, 
or  writing. 

And  tastly,  that  the  several  limitations  should 
give  interests  of  the  same  quality  : 
both  legal,  or  both  equitable. 

I^eaving  it  indifferent, 

1  St,  'Whether  the  limitation  to  the  heirs  is 
to  give  an  interest,  to  take  place  im- 
mediately after  the  determination  of 

(g)  I  Init.  26  b.  (h)  Per  Ba'dty,  3.  1 1  East,  564, 

(ij  FeaaUei  y.  Nonii,  7  Term.  Rep. 
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the  ancestor's  estate  of  freehold,  and 
consequently  connect  itself  with  that 
-  estate,  and,  by  merger  thereof,  form 
one  entire  interest ;  or  to  take  place  at 
a  remote  period ;  waiting  ^r,  and  con- 
tinuing expectant  on,  the  determination 
of  some  other  estate,  limited  in  re- 
mainder of  the  ancestor's  estate. 
2dly,  Whether  the  hmitation  to  the  heirs  is  to 

give  a  vested  or  contingent  interest* 
.  At  least,  if  these  are  not  inferences  arising 
feirly  out  of  the  definition  of  the  rw/e,  they  will 
be  found  fully  warranted  by  the  cases  from  which 
the  rule  is  to  be  collected ;  without  any  ex-^ 
ception  to  the  generality  of  these  deductions, 
besides  the  case  proposed  by  Mr.  JFeame,  of  an 
estate  offreehdd,  with  a  power ^  of  appointment 
to  useSj  in  one  deed^  and  an  execution  of  that 
power  by  another  deed^  in  favour  of  the  heirs  of 
the  person  to  whom  the  freehold  is  limited  by 
the  first  deed  (k)  ;  and  also  those  cases  which 
will  be  noticed  in  the  sequel,  as  |J0T  within 
THE  EXTENT  of  the  rule,  or,  for  particular 
reasons,  exempted  from  its  influence,  by 
the  interposition  of  a  court  of  equity. 

These  conclusions,  it  must  be  observed,  are 
deductions  from  the  following  parts  of  this  Elssay . 
They  are  introduced,  in  this  place,  to  open  the 
9Cope  of  the  rule  at  one  view,  and  in  an  early 
part  of  this  work,  to  give  the  reader  a  general 
and  comprehensive  view  of  the  rule.  The  author 

(i)  Feaoie,  gg;  Watk.  Desc.  159. 
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feels  abundant  reason  to  make  this  remark,  to 
excuse  himself  for  having  treated  the  subject 
without  a  strict  regard  to  this  arrangement. 
To  have  examined  the  rule  under  this  arrange- 
ment, would,  in  all  probabilitj,  have  been  the 
best  mode  of  treating  the  subject. 

For  introducing  so  many  definitions  of  this 
rule,  an  apology  may  also  be  necessary.  One 
motive  to  this  conduct,  was  to  show  the  various 
means,  used  by  various  persons,  to  convey  their 
sense  of  the  scope  and  application  of  the  rule. 
Another  motive  originated  in  the  hope,  that  the 
impression  to  be  made  by  the  several  definitions, 
would  be  more  strong,  than  that  which  would 
be  communicated  by  either,  singly.  It  wa^ 
dlso  thought,  that  the  comparis6n  which  must  be 
made  of  the  several  definitions,  to  observe  the 
circumstances  undet  which  they  exhibit  the 
rule,  would  be  the  most  certain  way  to  inform 
the  judgment,  and,  at  the  same  time,  assist 
the  memory. 


The  extent  and  importance  of  this  rule,  the 
variety  of  cases  which  it  embraces,  the  doubts 
entertained  on  its  extent  and  application,  and 
the  nice  distinctions,  and  numerous  exceptions 
of  which  it  admits,  render  the  consideration  o( 
the  rule,  and  its  exceptions,  a  task  of  great 
difficulty.  An  attempt,  however,  will  be  made, 
though  with  diffidence  and  doubt  of  success,  tf> 
exhibit  the  rule,  in  a  point  of  view,  sufficient  to 
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awaken  die  attention  of  the  reader ;  tx>  give 
huD  an  outline  of  the  doctrine  ;  and  to  intereet 
his  wi&hes,  so  far  as  to  raise  in:  him  a  desire  of 
entenciing  his  researches  into  the  elaborate  and 
highly  valuable  Treatise  of  Mr.  FeamCy  on 
Contingent  Remainders ;  from  whose  judicioua 
Essay  on  that  subject^  tht  greater  part  of  the 
doctrine  on, this  rule  is  coUected.  The  persua^ 
flion  that  this  Essay  on  the  Quantity  of  Estates^ 
and  paiticularly  the  chapter  on  Freeholds^  would 
be  defective^  unless  the  learning  of  this  rule 
were  introduced,  is  the  best  apology  that  can 
be  made  for  offering,  in  this  chapter,  a  succinct 
view  of  the  principles  and  outlines  of  which 
the  rule  itself  is  composed.  And  some  hope  is 
fefnhed,  that  the  succinct  and  collective  view, 
aad  also  the  manner  and  arrangement,  in  which 
the  rule  is  exhibited  in  this  £ssay,  will  assist  the 
student  in  reading  the  more  extended  and  la-« 
borioQs  works  of  Mr.  Feame;  and  that  this  Essay 
may  have  its  utility,  after  that  book  is  read^ 
in  calling  the  detailed  and  cogent  reasons  of 
that  gentleman  to  memory ;  serving  as  a  synop' 
sis  to  his  work* 

This  Essay  may  also  have  the  effect^  and  a 
very  desirable  one  it  will  be,  of  preparing  the 
reader  to  enter  on  the*  laborious  works  of  Mn 
FeamCf  with  some  previous  insight  into  the 
subject,  a(nd  with  that  general  knowledge  of  the 
apykheatioiir  of  the  rule,  and  of  the  exceptions 
to  the  same,  which  will  be  a  means  of  assisting 

T  4 
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the  student  to  see  the  fiill  force,  the  reason 
and  the  extent  of  that  gentleman's  conclusions, 
and  of  the  cases  he  lias  introduced,  in  elucida- 
tion or  support  of  his  positions,  or  on  which  he 
has  offered  his  sentiments  with  so  much  energy 
and  judgment. 

The  importance  of  a  thorough  knowledge  of 
this  rule  will  be  evident,  from  the  consideration, 
that  the  power  of  alienation  by  the  ancestor,  to 
a  total  or  partial  exclusion  of  his  relations,  falling 
under  the  denomination  of  his  heirs j  in  the 
descriptive  terms  of  the  limitation  which  names 
them,  is,  very  frequently,  to  be  ascertained 
through  the  medium,  and  by  the  application  of 
this  rule, 

'  In  those  instances  to  which  the  rule  applies, 
the  ancestor  has  this  power  of  alienation  ; .  for 
the  inheritance  is  in  him ;  and  his  children  or. 
other  relationsy  so  far  as  their  right  is  founded 
on  the  limitation  to  Ms  heirs,  can  claim  only  in 
succession  from  him,  and,  therefore,  will  be 
bound  by  his  acts ;  while  in  those  instances  to 
which  the  rule  does  not  apply,  the  children  or 
other  relations,  falling  under  the  denomination 
of  heirs,  have  a  title  originally,  in  their  ozm 
right,  and  as  purchasers  by  that  name ;  and  do 
not  claim  through  or  under  their  ancestor,  fur-^ 
tber  than  as  persons  described  by  means  of  his 
namcy  aqd  as  his  heirs :  in  other  words,  as  the 
persons  in'  whom  this  character  is  to  be  fulfilled, 
and  therefore  their  ancestor,  merely  because 
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he  bears  that  relation  to  them,  caniiot,  by 
his  alienation,  make  any  disposition  to  their 
prejudice. 

Before  any  observations  are  submitted  on  the 
immediate  application  of  the  rule,  it  will  be 
right  to  premise,  that  the  rule  is  of  positive 
institution,  and  has  this  circumstance  of  pecu- 
liarity and  variance  from  rules  of  construction. 
Instead  of  seeking  the  intsntion  of  the  parties, 
and  aiming  at  its  accomplishment,  it  interferes 
in  same  J  at  least,  if  not  in  alt  cases,  with  the  pfe- 
samabky  and,  in  many  instances,  the  express 
intention.  In  its  very  object,  the  rule  was 
levelled  against  the  views  of  the  parties.  Hence 
has  arisen  the  great  difficulty  of  deciding  ques-» 
tions  involving  the  consideration  of  the  rule. 
To  determine  whether  the  operative  force  of 
the  rule,  or  rules  of  construction  which  take 
the  intention  of  the  parties  for  their  guide,  shall 
prevail,  is,  generally,  the  point  to  be  decided. 
It  is  to  be  seriously  lamented,  that  a  line  cannot 
be  drawn  so  precisely,  as  to  enable  a  distinction 
to  be  clearly  taken,  discriminating  those  cases 
which  are,  from  those  cases  which  are  not 
objects  of  the  rule. 

£very  case  must,  in  all  instruments^  and  espe- 
cially in  wills^  depend,  in  a  great  measure,  on 
its  particular  circumstances. 

The  question  in  these  cases  will  always  be^ 
which  of  the  two  rules,  the  one  in  Shelley's  case, 
or  the  one  which  takes  the  intention  for  its 
guide,  shaU  be  applied  to  determine  the  legal 


37St  air  tub  uvur  iir 

efifect  of  tilt  sewtai  gifts  to  tlte.  aMtttfot^  and  bur 

In  the  progress  of  the  observations  to  be  of* 
feted  in  this  chapter^  an  attempt  will  be  made 
to  tiuce  the  rale  in  Sheliei/s  case  to  its  principle, 
and  show  its  fot ce  and  extent,  in  the  cleacest 
point  of  view  in  trhich  it  can  possibly  be 
exhibited* 

.  To  begin  with  the  outlines  of  the  mle :  it 
must  be  called  to  remembrance,  that  in  Ptrrin 
and  Biaki  (IJj  Ixad  Mansfield  said,  ^  The  rule 
is  not  a  general  proposition,  subgect  to  no  con^ 
trottl,  where  the  intention  is  on  the  other  side, 
and  where  the  objections  may  be  answered/^ 
And  he  agreed  with  Justices  fVilmot  and  A$t&ny 
that  ^^  the  intention  is  to  govern,  and  that 
SheUe^'B  case  does  not  constitute  a  decisinre 
uncontroulable  rale/' 

And  Mr.  Justice  Bulkr^  in  the  well  con- 
sidered opinion  he  delivered  on  the  case  otf 
Hodgson  and  Wife  v.  Ambrose  (tnj^  which  in- 
volved the  discussion  of  this  rale,  made  this 
observation ;  *^  If  a  testator  makes  use  of  legal 
phrases  or  technical  words  onfy^  the  Court  is 
bound  to  understand  them  in  their  legal  sense, 
va»d  they  have  no  right  or  power  to  say,  that 
the  testator  did  not  under sland  the  meaning 
of  the  words  he  has  used,  or  to  put  upon 
tbem  a  consCraction  difierent  from  what  has 
been  long  received,  or  what  is  affiled  to  them 

(Ij  4  Burr.  3579 ;  1  Collectanea  Juridica. 
fmj  Doug;  Rep.  337. 
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by  law  .'-^-^nd  added  the  fbllowuig^  dtttificmmi ; 
-*^^^  But  if  a  testator  um  other  wortk^  whidb 
manifestly  indicate  what  his  intention  wasy  and 
show,  t9  a  denKmstratiaUj  that  he  did  not  raeafi 
i^hat  the  technical  words  import^  in  the  sense 
which  the  law  has  imposed  upon  them,  that  kh* 
tention  must  prevail,  notwithstanding  he  ha($ 
used  such  technuxd  words  in  other  parts  of  tile 
wil)  f  fi^/'— "  That  the  operation  of  words  muM 
arise  from  the  sense  they  carry/'  was  a  remark 
of  Lord  Hardwicke's  (o)  ;  and  "  that  sense," 
Mr.  Justice  Buller  very  judiciously  observed, 
"  can  only  be  found  by  considering  the  whole 
will  together  (p J  " 

In  this  place,  it  will  be  right  to  attend  to 
a  distinction,  which  will  be  a  clue  for  solving 
all  questions  of  ordinary  difficulty ;  and  the 
point  of  this  distinction  is,  that  the  rale  ex- 
tends to  those  limitations  onli/j  in  which  the 
HEIRS  of  the  person,  to  whom  a  previous 
estate  of  freehold  is  given j  are,  by  the  mani^ 
f^t  intention  of  the  parties,  to  take  under  that 
appellation^  iii  its  technical  sense,  and  that 
appellation  embraces  all  the  heirs  of  the  given 
descripti&n^  and  the  limitation  has  these  heirs 
alone,  and  no  others  of  a  different  class,  nor  the 
heirs  of  the  heirs  as  individuals  (thereby  distin* 

(nj  Doag.  Rcp.t337;  1  FonbI«407;  JDoiiW  v.  Hsg,  3Bro« 

Ch.  Ca.  408. 
(oj  In  Bagshetv  and  Spenser^  a  Atk-  583. 
^pj  In  Hedgsen  and  Amirose* 
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guifibing  between  the  heirs  of  the  ancestor ^  and 
die  heirs  of  the  heirs)  for  its  object :  and  it 
extends  to  cases  of  this  description^  as  ojien  as 
these  heirs  are^  immediately  after  the  decease  of 
their  ancestor^  to  be  entitled  in  the  same  manner^ 
and  to  the  same  content  of  interest j  and  to  an 
estate  exactly  xmth  the  same  descendible 
QUALITIES,  as  they  would  take  from  their  an- 
cestoTy  if  the  limitation  was  at  that  point,  and 
in  that  order  of  the  gifts  which  names  the  heirs, 
to  him  and  his  heirsy  S^c.  even  though  it  be  the 
intention  of  the  parties,  that  these  heirs  shall 
take  BY  PURCHASE,  and  not  by  descent,  and 
that  the  estate  of  the  ancestor  shall  not,  in  any 
event,  be  enlarged  by  the  gift  to  his  heirs : 
for,  as  in  several  sentences,  connected  in  sense 
though  detached  in  expression,  it  was  empha- 
tically said  by  hard  Thurhwfqjy  in  declaring 
his  sense  of  the  application  of  this  rule,  ^^  where 
the  heir  takes  in  the  character  of  heir^  he  must 
take  in  quality  of  heir  J- — "  By  all  the  cases 
where  the  estate  is  so  given,  that  after  the  limi- 
tation to  the  first  taker,  it  is  to  go  to  every 
person  who  can  claim  as  heir  to  the  first  taker^ 
the  word  heirs  is  a  word  of  limitation!'  And 
again,  *^  all  heirs  taking  as  heirs,  must  take  by 
descent!' 

This  is  the  principle,  the  leading  object,  and 
characteristic  feature  of  the  rule ;  and  the  reader 
will  perceive  that  it  is  confined  to  those  in- 

(q)  Janes  and  Morgan,  i  BrawD,  Ch.  Ca.  2i6. 
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stances  in  which  the  several  limitations  have 
this  view,  and  are  merely  of  this  description : 
for,  as  has  been  already  noticed  (r)y  the  rtUe  i$ 
not  so  strict y  as  to  controul  the  manifest  intenhon^ 
if  that  intention  steers  clear  of  the  reason  of-  the 
rw/e,  or  of  its  literal  terms. 

The  most  strenuous  advocates  for  a  proper  and 
legal  application  of  the  rule,  must  admit,  that 
the  intention  is  to  be  collected,  and  if  clearly 
expressed 9  to  be  observed. 

After  the  intention  is  fixed,  the  law  decides 
on  the  gift ;  allowing  the  intention  to  govern, 
as  often  as  it  is  clear  that  the  word  heirs  is  not 
used,  as  descriptive  of  the  class  of  legal  succes^ 
sors ;  but  in  designation  of  an  individual^  or  of 
particular  persons  (s). 

The  intention  to  be  observed,  in  exclusion 
of  this  rule,  must  be  expressed  in  terms^  mani- 
festly exhibiting  to  the  mind,  clear  evidence 
that  the  heirs  are  not  to  take  merely  in  that 
rights  and  as  answering  that  description.  The 
inquiry  must  be  directed,  to  discover  the  in- 
tention, and  to  see  whether  the  gift  is  clear  of 
the  reasons  on  which  the  rule  depends  for  effect : 
for  as  Lord  Hale  very  pertinently  observed,  in 
King  and  Melting  (t)^  in  reference  to  wills,  the 
intention  is  to  be  law  to  expound  the  testament. 
••  The  true  ground  of  decision  is  the  intent,  and 
the  true  question  is,  what  is  the  intent  f^  and  the 

(r)  P.  379 ;  1  Boikl)iL407.  (O  Wfttk.  Detc.  170. 

(i)  1  Vent.  814.  325  f  *  1^^«  59* 
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interpmtation  19  to  $kow  the  inU^i."    AdA  w 
Mr.  Jttstioe  Buller  (u)^  with  still  greater  pef> 
^picukif  and  precision,  obaerv^d^  in  a  case  ia- 
volving  the  conatruction  of  a  will,  ^*  There  \b 
no  rule  better  ^stablisbed^  than  that  the  inten* 
tion  of  a  testator,  expressed  in  his  will,  if  catfsisr 
tent  with  the  rules  of  tor,  shall  prevail/' — ^^  That 
is  the  first  and  great  rule  in  the  exposition  of 
idi  wills ;  and  it  is  a  rule  to  which  all  othens 
must  bend.     It  says,  ^  if  consistent   with  the 
rules  cf  law ;   but  it  must  be  remembered  that 
these  words  are  applicable  only  to  the  nature 
and  operaiian  o£  the  estate  or  interest  devised, 
and  not  to  the  construction  of  the  words.    The 
question  whether  the  intent  be  consistent  with 
the  rules  of  law  or  not,  can  never  arise,  till  it  is 
settled  what  the  intention  was.    This  can  only 
be  discovered  by  taking  the  whole  together. 
If  it  be  apparent^  i  know  of  no  case  that  says 
ft  strict  legal  construction  or  ft  technical  sense 
<)f  any  words  whatever ^  shall  prevail  against  it, 
unless  a  case  (w)  whkh  made  a  great  noise  in 
Westminster  Hall  a  lew  years  ago,  be  consi- 
dered as  sucfh.     If  the  intrat  does  not  plainly 
appear  J I  agree  that  the  legai  sense  of  the  words 
must  prevail.'^    Applying  ^ifl  observaticns  to 
the  case  of  Hodgson  and  Aw^ose  tJaen  before  thp 
Court  of  King's  JBcndk  for  their  opinion  on  the 
eflfect  of  a  dtwtse,  wkieby  to  stete  the  same 

(nj  Ih  Hodgson  ^xuijLwbmmM 
(x)  Psrrin  wA  Stake* 


briefly »  ww  ^'  to  the  use  and  behoof  of  C  and 
her  assigns,  for  and  during  the  term  of  her  na^ 
tftral  life  J  and  from  and  after  the  determination 
of  that  estate,  to  the  use  of  truriees  therein^ 
before  named,  and  their  heirs,  during  ike  l^ 
o{  the  said  C,  upon  trust,  to  support  and  presort 
the  contingent  mes  and  estates  thereinafter  li* 
mited,  from  being  defeated,  or  destroyed;  wad 
for  that  purpose    to  make  entries  and  bring 
actionri  as  the  case  should  require;  but  never- 
theless to  permit  ^nd  suffer  the  said  C  and  her 
assigns  during  her  life,  to  reeei¥e  and  take  the 
rents,  isf^ues  and  profits  to  and  for  her  and  their 
own  use  and  benefit;  and  from  and  af^er.ber 
decease,  then  to  the   use  and  behoof  of  the 
heirs  of  the  bedtf  of'  the  daid  C  lawfully  issuing  f 
and  observing,  that  if  there  bad  been  no  devise 
to  trustees,  the  case  would  be  so  plain  that  no 
man  could  doubt  about  it,  be  propounded  this 
question,  ^'  What  then  is  the  nature  of  such 
devise  to  support  contingent  remainders  ?'^  and 
be  answered  the  question,  saying,  ^>  it  is  a  bgal 
and  techniosl  Jim^itation,  the  peculiar  language 
tf  conveyancers  ;' V^and  oontifnued  to  observe, 
-^^^  the  effect  of  this  ^ort  of  limitalion  in  a  deed, 
is  settltnl.  There  it  is  not  sufficient  to  turn  zwrds 
-eS  descent  into  wofHh  n^  purchase  (y).    The  tes- 
tatrix has  not  &bo«i'n,  by  any  other  wardsy  that 
wksi  meant  to  use  the  technical  expressions  in  a 


(yj  At  thi«  daji  t]ii»  coaoession  would  b^  'deemed  a  ground 
for  the  appUcatioa  of  the  rule,  even  to  gifts  in  a  will. 
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difierent  sense  from  what  the  law  has  put  upon 
them^  and,  therefore,  the  legal  sense  must  pre- 
vail/'— ^^  It  seems  to  me  to  be  fidse  logic,  to  put 
a  different  sense  on  any  words  from  what  in 
general  they  import  to  bear,  by  mere  inference 
from  the  twrds  themselves,  unexplained  by  any 
others :  though  if  other  words  manifest  the  in- 
tent, I  know  of  no  law  that  says  the  intent  shall 
not  prevail/' 

In  weighing  the  force  and  application  of  this 
rule,  the  proper  inquiries  in  doubtful  cases,  in 
order  to  the  exposition  of  words  of  limitation  to 
the  heirs,  or  heirs  o(  the  body,  &c.  are, 
1st,  Whether  these  words  are  used  to  compre- 
hend all  the  persons  who  shall  suo 
cessively  answer  the   description,  and 
consequently  shall  be  words  of  limi- 
tation^ to  enlarge  the  ancestor's  estate ; 
or  are    words   of  purchase;   that  is, 
words  describing  particular  persons  as 
individuals^  to  take  in  their  own  right  ? 
2dly,  What  is  the  legal  import  of  these  words, 
considered  as  words  of  purchase  f  and, 
3dly,  Whether  the  intention  is  manifestly  clear ^ 
that  the  words  shall  have  thepartial  effect 
of  describing  par<»cu/(ar  persons,  rather 
than,  and  in  direct  exclusion  of  the 
construction  which  would  be  affixed  to 
them,  by  allowing  them  to  be  affected 
by  this  rule ;  under  which  they  will 
be  held  to  extend,  to  any  heirs  of  the 
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given  description,  collectively,  as  a  class 

of  persons:  since  unless  there  be  such 

direct    intention,   plainly    and  clearly 

es^essedj  the  rule  must  take  place  ? 

Still  the  difficulty  exists,  of  ascertaining  those 

words  and  expressions  which  are  sufficient  to 

indicate  such  direct  intention ;  and  this  is  a 

difficulty  which  will  continually  occur  in  prac* 

tice. 

//  is  not  sufficient i  that  the  intention  should 
dip&td  on  inference  or  presumable  reasons :  it 
must  be  manifested  by  words  which  are  explicit ; 
by  words  which,  without  any  infringement  of 
the  rule  in  Shelley^s  case,  at  least  the  reason 
and*  irpirtV  of  that  rule,  if  not  its  literal  terms, 
may  be  construed  to  be  a  designation  of  par^ 
tiadar  persons. 

The.  difficulty,  when  it  arises,  does  not,  in  , 
any  degree,  question  the  existence  of  the  rule ; 
it  merely  raises  a  doubt  on  the  application  of 
the  rule. 

To  obviate  this  difficulty  in  some  degree,  and 
to  elucidate  and  enforce  the  observations  which 
have  been  submitted  to  the  reader,  it  will  not 
be  foreign  to  the  purpose  of  this  Essay,  to 
review,  in  detail,  the  efiect  of  a  limitation  to 
the  heirs  or  heirs  of  the  body  of  an  indivi-  ^ 
dt^al,  when  the  persons  who  shall  sustain  this 
character  are  to  be  ^^purchasers'*  under  that 
name,  in  its  most  comprehensive  terms. 

In  case  the  limitation  is  to  the  heirs  generally, 

tbeperson  w)io  answers  that  description,  at  the 

u 
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time  when  the  limitation  is  made  (j^)^  othenrise 
the  person  who  shviW  Jirst  answer  the  description 
will  have  a  fee;  whether  descfe'ndible  to  him 
and  his  heirs  generally,  or  w^ith  aVestriction  to 
those  heirs  who  are  of  the  blood  of  his  ancestor  (z)^ 
in  those  instances  in  which  the  limitation  is  to 
the  right  heirs  of  a  mafij  is  not  clearly  ascer- 
tained ;  nor  is  it  in  anyteise  materifeil  to  the 
point  under  consideration.  Of  the  extent  and 
descendible  qualities  of  the  estate  whidh  passes 
by  a  limitation  in  these  words,  sorfae  notice  will 
be  taken  in  the  chdpter  on  Tees. 

The  observations  on  a  limitation  to  the  right 
heirs  of  k  person,  sfe  purchasers,  Ure  equally  a[)- 
plicable  to  a  limitation  to  his  heirs  of  his  body, 
as  purchasers,  with  this  drstinctioti ;  though  the 
limitation  will  vest  all  the  estate  imported  by  th'(?8e 
'words,  in  the  person  who  Jirlst  fulfils/ thech&racter 
of  heir^  according  to  the  terms  of  the  'gift^  yet  it 
does  not  exclude  those  persons,  who,  T)y  any 
possible  event,  may,  at  a  future  period^  briAg 
themselves  within  the  same  descripti6h  faj. 

All  persons  sUcce^vely  ahswerihg  that  de- 
scription, niay  take  unfder  this  gift.  Thefy  aVe 
within  the  terms,  and  therefore  may  derive  the 
benefit,  of  the  gift.  The  estate  vests  whotbf 
in  the  first  tiaker  with  a  descendible^  or,  more 
accurately  speaking,  a  transmissible  quality, 
which   will  admit  all  successive  heirs  of  the 

4 

Cy)  Cholmonddejf  v.  dhiiony  s  Mnr.  173-      (x)  Litt. ^,354* 
Ta^  MandeviUe*B  cue,  1  Inst.  36  b ;'  JVUU  and  oL  v.  Palmer, 
sBorr.  261^1  3  BL  Rep.  687 ;  StmAcctyf^Stimdl^  sMoiso?,  ill. 
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h^y  ,Qf  ijie  giv^a  perspp,  though  relatied  to  the 
^rft  teker  w/y  in  the  collateral  line,  into  tl^e 
f^t^vre  aq^  .e;xtent  of  this  estate.     So  complete 
^  o^wner  ,Qf  <i//  the  ,est?i,l;e,  i?  each  successive 
taj^er,  that  (he  may  defeat  the  i?ght  of  every  other 
jterson  falling  ^withip  th^  .tern;is  of  the  ^ift.    All 
jdje  Mfiirs  OF  THE  ;BOX)^  pf  t;he  .person  to  .w^l^o^e 
^W  the  ,liTOitatiqp  is  mfide,  take,  i^^i  poipt  of 
^^X^9  pveciselj  jj^  the  saxne  manner,  an^  wil;h 
r^l)e  fi^me  degri^e  of  .interest,  aqd  in  the  »fiv^e 
.j^el^tiye  situation,  as  if  the  .estate  Jia4  'jested  \n 
their  ancestor,  under  a  gift  to  ^hiqfi  an^  .his  heirs 
..of  the  given  description.     The  Jicjirs  succeeding 
jfrom  .time  to  ximej, collatef:alh/  Xo  %he/ir^t  talker j 
fjo^npt  t£(ke  by  ^i^ay  of  t:emffi^der ;  nqr  floes ^he 
peKSQP  in  whom  the  charact^er .  of  heir  is  J^r^st 
[fulfilled,  ,t^ke  the  same  ^jmit^d  degree  of  ii^te- 
(]:^ft,, jts  if ,tJie  gift  fifidb^en  to  nn^^fiTtd ,^is Jieirs 
qfMf  hpdy.     His  ^ro^A^rs, and  mte/rs  are  ,wjthin 
;the.. extent  of  the  gift,  and  theiy  may  take  in 
.succe2)sion,  apd  mc^y  be  barred  by  his  fi^e  wjth 
^proclamationsC/^^.     Neither  do  ,t;hey  take  se- 
j)airat;e  and  disthict  atates.    Their  oply  ground 
.pf  clftim  is,  •  th^t  ^e . pleasure  pf .  the  estate  does, 
in  its  comprehensive  terms,  embrace  persons  of 
, Iti^Qir. description,  and  confer  xi^rigl) ton  thepi,  as 
heirs, jHrithin  fh^,  co;i^pa«s.  pft  t^e  inf ail.     Strictly 
r ^P^VilJgt  \he^.  do.  n9t  ^ke j }o^,desi;mt  ;^  for ^  they 
.jdo^pot  claim  ^^s  heirs  to  the  perspn,  in  .whom 
,tix%giftqfe^irft  vests.  .He  isipot  ih^fr  a^qestor; 

'     nor  can  they,  with  any  precision,  be  said  to  take 

»  > 

(bj  Hob.  >58;  Co..l4tt.37iab. 
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by  purchase ;  for  then  they  would  take  sepamte 
and  distinct  estates  (c).  They  take  in  a  mixed 
right :  in  a  right  which  cannot  be  easily  defined^ 
by  a  qtiodam  modo  descent ;  a  descent  per  far" 
mam  doni  under  the  statute  of  intails  (d)  (e)\ 

When  a  gift  to  heirs  or  heirs  of  the  bodi/  taken 
separately  J  would  confer  an  interest  of  this  nature^ 
then  the  rule  will  apply  to  a  gift  connected  with  an 
estate  of  freehold  in  the  ancestor.  This  position 
seems  to  be  so  clearly  maintainable,  that  every 
case  of  this  description  necessarily  invites  the 
application  of  the  rule. 

From  these  deductions  it  will  appear,  that  the 
previous  inquiry  must  be,  what  is  the  true  con- 
struction of  the  limitation  to  the  heirs,  or  heirs 
of  the  body,  considered  distinct  from  the  free- 
hold in  the  ancestor.  Does  it  describe  all 
possible  heirs  of  the  given  description ;  so  that 
it  is  not  confined  to  one  person,  or  to  several 
persons,  in  whom  the  character  of  hefrs  shall  be 
first  fulfilled ;  or  does  it  by  these  words,  inde- 
pendently of  words  of  superadded  hmitadon, 
extend  to  the  issue,  or  the  issue  and  other  rela- 
tions  of  these  persons ;  is  the  material  point  to 
be  discovered. 

The  rule  in  SheUey^s  case  will  be  applicable  or 
not,  according  to  the  result  of  this  inquiry. 

That  all  possible  heirs  of  the  given  description 
are  to  take  in  succession,  from  generation  to 
generation,  under  the  name  of  heirs  of  the  ann 

(c)  Walk.  Desc.  p.  3,  note  (a).  (d)  lb.  156. 

(e)  fiutler*8  Fearne^  80. 
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eeMoTj  is  to  bring  the  case  immediately  within 
the  rule.     That  on/y  ofie  individual,  or  several 
individuals,  is  or  are  to  take,  in  the  character  of 
heirs^  or  rather  as  particular  persons  described 
by  that  name,  either  for  their  lives  imly  (f)^ 
or  for  an  estate  of  inheritance  to  he  deduced  from 
them  as  the  stock  or  ancestor ;  and  that  their  heirs 
are  described  by  superadded  words  of  limitatian 
und  as  their  descendants^  is  to  exclude  the  rule. 
.   The  intention  that  the  heirs  should  or  should 
not  take  by  purchase,  ought  not  to  form  any 
part  of  this    preliminary   inquiry  (g).     The 
single  point  to  be  decided  is,  in  what  manner 
THEY  AR£  TO  TAKE  ;  generally^  without  ex- 
ception, as  a,  class  of  inheritable  persons,  and 
as  the  succesm)e  heirs  of  the  person  to  whom  the 
preceding  estate  of  freehold  is  limited; 
or  partially^  as  individuals  selected  out  of  the. 
class  of  heirs,  and  for  an  estate  which,  so  far  as 
it  depends  on  the  gift  to  the  heirs,  because  they, 
as  heirs,  &c.  of  their  ancestor,  are  the  donees, 
will  determine  with  their  deaths ;  and  so  far  as 
it  is  of  an  inheritable  quality,  will  entitle  those 
heirs  only^  who,  deducing  their  pedigree  from 
these  individuals  are  to  look  up  to  them  as  their 
common  stock,  from  whom  their  descent  is  to  be 
derived,  in  like  manner  as  if  the  parent  or  an- 
cestor of  these  individuals  had  been  named  as 
the  donee. 

Cf)  White  and  Collins,  Com.  Rep.  ^59. 
CgJ  Sed  vide  Doe  v.  Ironmonger,  3  E«8t,  533 ;    7  Term, 
Rep.  533. 
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It  is  on  these  grounds  that  the  d^cisioii  of  ttlfe 
case  of  Pemn  and  Blake  (h),  in  the  Exehequ^ir 
Chamber,  is  more  satisfactory  thdn  the  jiidg- 
nieiit  pronounced  in  the  Coiirt  of  King's 
Bench,  on  the  same  case. 

th  that  case,  the  devise,  so  far  as  it  \^  matfertal, 
was  made  by  Mr.  WiUiatns^  in  these  ^ofdA; 
**  Should  my  wife  be  enseiiit  with  child,  at  any 
time  HEREAFTER,  arid  it  be  a  female,  I  gi^e 
and  bequeath  unto  her  the  ^um  of  ^,000^.  ict. : 
and  if  it  be  a  ma/e,  1  give  ^nd  bequeath  my 
estate,  ireal  and  personal,  equally  to  be  divided 
between  the  said  infant  arid  my  son  Sokn  WU^ 
tidmsy  when  the  said  infant  shall  attain  the  Sige 
of  twenty-one.  JT/em,  it  is  my  intent  and  mean- 
ing, that  none  of  my  children  shall  sell  w  dispose 
bf  my  estate  for  longer  time  than  his  life ;  arid  to 
that  intent  1  give,  devise  and  bequeath  all  the 
rest  and  residue  of  niy  estate  to  my  son  John 
Williams  and  the  said  infant,  for  and  duhng  the 
term  of  their  natural  lives :  the  I'eriiainder  td 
my  brother-in-law  J  G  and  his  heirs,  fol-  arid 
during  the  lives  of  my  son  John  Williams  ahd 
trie  said  irifant,  the  femainder  to  the  hdrs  of 
the  body  of  my  said  son  John  Williams  arid  ^e 
said  irifaht  lawfully  begotten  or  to  be  begdtt^y 
the  remainder  to  my  daughterSj^  &c.  ' 

It  is  by  observing  oh  this  Case,  thiait  the  fttle 
may  be  brought  to  the  test,  and  illustrated. 

That  this  case  did  or  did  not  call  for  the 

(hj  4  Burr.  11579 ;  I  filaclc.  Iftep.  672  >  1  C^Utctanca  Juxu 
dica,  88a  I  MS.  R^« 
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^j^ljeat^o^  of  l;he  rule,  was  a  poiotj,  oti  wJ^ich  a 
great  diversity  of  opinion  was  entertained.  IV^en 
^  the  first  emineQce  differed  in  their  sentiments 
(Na  ^e  cqnstructioja  of  this  will.  In  the  Ex- 
ph^quer  Chamber  it  waa  held  by  a  majority  of 
the  judge3,  that  the  rule  did  apply  to  this 
PAS9  5  and  the  judgnpent  of  the  Court  of  King's 
B$nch»  founded  an(^  f^onounced  on  the  opinions 
of  l^ord  li^an^etd  an^  Justices  Willes  and  Asion^ 
against  the  opinion  of  Justice  Yates^  who  argued 
verj  ably  and  strenuously  for  the  application  of 
the  rule,  was  reversed. 

Trying  the  solutipp  of  the  law  on  this  will,  by 
the  mod^s  of  ipquiry  which  have  been  recom- 
mended for  ascertaining  the  application  of  the 
rule  in  doubtful  cases,  it  is  clear  tht^t  tfie  case  of 
Perrin  and  Bfake  wfis  completely  within  th^t 
rcctsofi  qnd  thf  tfrms  of  the  rule ;  without  ^py 
circumstance  ()3esides  the  intention  of  the  tes*^ 
tf^tpr,  $^  collecte4  irom  the  express  estate  for 
life,  ^4  the  lin^itation  to  support  contingent 
remainders,  that  the  heirs  should  take  distinctly 
from  their  ancestor,)  to  show  that  the  testator 
did  not  use  these  \fords  as  words  of  limitation^ 
t^at  is,  as  coipprehending  the  whole  class  of 
h^irg.  This  intention,  so  far  from  negativing 
the  application  of  the  rule,  is  the  very  ground 
afl/d  reason  fron^  which  it  had  its  origin. 

It  was  clear  that  the  testator  intended  that 
th^  sifccesske  heirs  of  Us  sm^  and  not  merefy  one 
or  more  indioidmls  in  particular y  should  be 

u  4 
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entitlecl.  under  the  limitation  to  the  heiri  of  hi$ 

body. 

He  might  have  intended,  and  most  probably 

he  did  mean,  that  the  first  and  other  sons  should 
take  successkely  in  their  oxmi  rights  apart  from 
their  ancestor,  an  estate  transmissible  from  them, 
to  their  heirs  in  tail.  But  to  the  words  he  used, 
in  the  general  and  unquaUfied  manner  in  which 
they  were  introduced,  the  law  has  not  appro- 
priated any  such  meaning,  and  therefore,  it 
could  not  affix  to  them  any  such  sense. 

The  words  heirs  of  the  body,  unexplained  by 
any  adjunct  or  declaration  (i)y  or  context  Y^^» 
will  not,  in  a  court  of  law^  admit  of  this  inter- 
pretation. 

Even  in  a  case  (I)  in  which  words  pointing 
to  a  succession  of  the  heirs  according  to  seniority^ 
and  by  way  of  remainder j  and  other  words  of  a 
corresponding  and  still  stronger  import  \i?ere 
used,  it  was  determined  that  they  were  not  suffi- 
cient to  turn  the  words  heirs,  &c.  into  words  of 
purchase,  descriptive  of  \h^  first  and  other  sofis^ 
as  distinct  persons,  unconnected  with,  and  inde- 
pendent of  their  character  of  heirs. 

Several  cases  of  the  like  description  will  be 
introduced,  in  examining  the  exceptions  to  the 
rule. 

To  make  the  words  heirs,  &c.  words  of  pur-^ 

(i)  See  Bodgson  &  AmbroUf  mipra,  14 ;  DougL  Bqp*  337* 

fkj  Doe  V.  Ironmonger,  3  East,  533. 

CO  LegaUr.  Se^  1  P.  W.  87;  1  Eq,  Abr.  394. 
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chaae,  the  words  must,  by  some  context,  appear 
to  be  used  in  a  restricted  and  qualified  sense,  and 
not  as  descriptive  of  the  heirs  of  the  body,  in 
the  technical  sense  of  the  phrase  (m) . 
-  In  Perrin  and  Blake^  to  have  given  each  re- 
spective son,  according  to  his  seniority,  an  estate- 
tail,  so  that  each  several  son  might  have  a  vested 
estate  at  the  same  time,  one  in  possession^  the 
others  in  remainder^  would  have  been  to  annex 
to  the  words  heirs  of  the  body,  a  sense  of  which 
they  do  not  admit  in  a  court  of  law.  No  court, 
regulating  its  decisions  by  the  strict  rules  of 
^e  common  law^  has  ever  yet  gone  so  far  as  to 
put  such  a  liberal  construction  on  these  words, 
standing  alone,  undefined  and  unexplained,  as 
to  determine  that  they  shall  give  several  and 
distinct  estates  to  distinct  persons,  when  these 
persons  all  come^  under  the  same  denamindtion^ 
nfnd  .are. described  by  a  general  term^  as  a  coU 
kctive  class  of  persons. 

The  cases  of  Mandeville  (n) ,  and  WiUes  and 
Palmer  (o)^  go  the  length  to  negative  this  con- 
struction, by  showing  that  the  law  will  give  all 
the  estate  or  degree  of  interest  imported  by 
these  words,  to  the  first  taker ;  even  in  those 
instances  in  which  the  heirs  are  unquestionakljjf 
to  be  entitled  as  purchasers  by  that  name  oi 
designation,  and  that  pame  embraces  other 
persons  who  may  successively  answer  the  de- 
scriptive terms  of  the  gift  to  the  heirs.   Indeed, 

ft 

(m)  Doe  ^.  Ironmohger,  3  East,  533. 

{n)  lIosl.36b.  To^  5  Burr.  2615;  3  BI.  Rep.  687. 
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ta  have  detevmiofid  that  any  individual  or  tUe 
pemm  in  wbcoEn  tbe  dbaracter  of  heir  slioiild  he 
first  fulfilled,  awti&i  take  exdudvelt/  of  all  tie 
other  persoms  wh^  vdglU  atiswew  the  descriptiotty 
and  that  the  gift  should  be  canfined  to  that 
fietMn  and  his  heirs  of  his  body,  would  have 
been  to  abridge  the  gift,  to  the  prejudice  of 
other  persons  who  were  clearly  and  £QUALI.¥ 
obfects  of  the  gift. 

For  these  reasons  it  seems  agreeable  to  first 
principles  and  every  r^ule  of  law  and  of  construe-? 
tion,  to  conclude,  diat  the  heirs  were  intended  to 
take  as  a  eiasB  qr  denominatiau  of  persons,  and 
not  as  individuals  particularly  selected  out  of  that 
class  or  denfMmMtion ;  and  since,  under  the  will 
wiuch  gave  rise  to  the  question  in  Perria  and 
jBloJte,  they  were  to  take  in  this  manner,  and 
their  ancestor  had  a  preceding  estate  of  free*? 
hold,  there  was  not  any  w§ll-founded  reason  to 
contend,  that  this  estate  of  freehold  did  not 
confer  on  the  doi^ee  for  life  the  benefit  of  the 
limitation  to  the  heirs  of  his  body. 

In  the  construction  of  articles  for  a  marriage 
settlement,  the  C^mri  of  Chttncery^  exercising 
vfes  eqttitahie  jurisdiction  to  correct  ^e  manifest 
errors  of  the  parties^  does,  in  some  cases,  con- 
strue a  limitation  to  the  heir^  dfthe  body  to  give 
an  equitable  interest  in  tail  to  the  first  and 
either  sons.  Rut  this  practice  furnishefi  no  wgur 
menlfor  a  similar  construction  of  these  words  m 
a  court  of  law.  The  Court  of  Chancery  itself 
aUow9  that  the  le^al  aqd  proper  effect  of  these 


words  i»,  thttt  lirhiek  fescilts  frcn  f be  coacIobmm 
to  be  drttwn  from  th^  rule  in  Sketky*s  cam; 
Atid  even  admits  the  necessity  t^'  changing  ik& 
IMtds,  in  ofd^r  to  give  to  the  intention  that  eS^ 
feet  at  taWy  which  is  agreeable  to  its  own  egui^ 
tabk  interpretation ;  or  rather  its  inferenee  from 
the  nature  of  the  transaction. 

The  doctrine  is  equally  applicable  to  liraita* 
ftons  of  the  legal  titatEy  HmitoHmu  of  use^  and 
Sanitations  of  trust:  and  extendi  as  weU  to 
copyhold  (p)  0$  to  frtthcM  kmth  and  tene^ 
fnents ;  and  even  to  lands,  ftc.  held  for  a  life 
or  lives,  and  subject  to  a  quasi  intail;  &c. 

The  doctrine  of  the  rule  extends  to  aU  swts 
of  instruments  by  which  gifts  or  limitationa  of 
estate  can  be  made,  either  at  law  or  in  equity, 
including  limitations  in  surrenders  of  copy  bold 
lands. 

Still,  however,  there  may  be  a  difference  of 
construction  of  the  language  of  the  liniitation, 
according  to  the  nature  of  the  instrument,  as  « 
perfect  deed,  or  will,  and  imperfect  articles, 
into  which  the  limitations  may  be  introduced ; 
and  also  on  account  of  the  object  and  tendency 
of  the  provisions  in  these  instruments,  and  tfa^ 
nature  of  the  interests  they  confer. 

It  will  be  right  also  to  premise,  that  in  those 

cases  in  which  the  owner  of  an  estate,  either 

freehold  or  copyhold^  limits  the  ndHmate  'inttnul 

(being  the  fee)  tcf  his  right  hdrs^  by  way  of  MB ; 

in  the  case oifreohdd  kmds^  either  (m%oottf^^ 
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once  or  declaratioD  of  uses  /^^ ;  and  in  the  case 
of  copyhold  lands  on  a  surrender  to  uses  (t)^  he 
has  the/ee,  as  his  old  revernon ;  and  as  to  this 
point,  so  far  as  relates  to  freehold  lands j  it  does 
not  make  any  difference,  whether  an  estate  of 
frei^hold  is  limited  to  his  use^  or  an  estate  of  free- 
hold  is  limited  to  the  use  of  any  other  person,  ex- 
pressly for  the  exact  period  of  his,  the  grantor's, 
life,  or  he  has  an  estate /or  years  by  express  limi- 
tation. A  limitation  to  the  use  of  his  heirs  of 
his  body  J  is  not  affected  by  these  observations ; 
for  unless  the  author  of  the  uses  takes  a  preceding 
estate  of  freehold  by  ,  limitation,  or  resulting 
use,  his  heirs  of  this  description  will,  under  a 
limitation  to  them,  take  hy  purchaser's^. 

When  the  limitation  is  to  the  heirs  of  the 
body,  then,  if  the  ancestor  take  a  preceding 
estate  of  freehold,  the  ruh^  which  is  the  subject 
of  this  chapter,  wA\  be  applicable  to  the  several 
giflis,  and  his  heirs  of  his  body  cannot  be  en- 
titled, otherwise  than  by  descent  from  him/ 

Since  a  man  cannot  devise  an  estate  to  him- 
self, no  limitation  in  his  will  to  his  heirs  or  heirs 
of  his  body  J  can  become  the  subject  of  the  rule, 
f6r  want  of  an  estate  of  freehold  in  the  ancestor ; 
and  in  deeds  operating  solely  by  conveyance  at 
common  lawj  a  man  cannot,  with  effect,  limit  any 

fq)  Fenwick  and  Mitfordy  Moor,  984 ;  1  Leon.  Ss ;  1  Inst,  ds  b ; 
1  Rep.  100 ;  Reade  apd  Morpeih/Cro.  Eliz.  321 ;  Sir  T.  Tippen*B 
cue,  1  P.W.  359 ;  Earl  of  Bedford's  case,  Moor,  718 ;  Poph.  3.' 

(rj  Roe  ▼.  Griffitksy  4  Burr.  1952  ;  Thrustout  ex  dera.  Gower 
T.  Cunningham^  Feame,  90 ;  2  Black.  Rep,  1 046. 

(t)  Else  V.  Osborne,  1  P.^.  387, 
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ledtale  to  himself,  or  to  his  heirSj  or  heirs  of  his 
body,  as  such^  and  under  that  appellation  (t). 

Nor  does  the  rule  extend  to  those  cases  in 
which  the  gift  is  to  the  right  heirs  of  another 
person  than  the  grintor  or  donor ;  though  the 
grantor  be  the  heir  of  that  person  (u) . 

The  grant  may  be  void  as  far  as  it  is  in 
favour  of  the  heirs,  because  the  grantor  cannot 
make  himself  or  his  Aetr,  eo  nomine^  a  purchaser 
by  his  own  grant  (x). 

For  no  man  can,  by  the  rules  of  the  commoti 
law,  grant  to  himself  or  to  his  heirs,  eo  nomine j 
since  they  are  considered  as  part  of  himself. 
At  that  point,  the  reason  of  the  rule  ceases  to 
operate :  and  it  does  not  extend  to  conveyances 
to  uses,  or  on  trusts,  or  devises  by  will ;  thus,  heirs 
of  the  body  of  a  man,  may,  by  his  gift,  to  or  in 
trust  for  them,  be  purchasers.  That  his  general 
heir  would  not  be  a  purchaser,  eo  nomine^  under 
a  conveyance  to  uses,  flows  from  rules  of  equity, 
embodied  into  the.  law,  by  the  Statute  of  Uses. 

That  his  heirs  take  by  descent,  when  there  is 
a  gift  to  them  by  will,  flows  from  the  rules  of 
law ;  that  the  descent  operates  before  the  devise  ; 
that  the  title  by  descent  is  the  better  title.  The 
real  ground  was«  that  in  times  of  feudality,  it 
was  for  the  advantf^e  of  the  lord  that  the  heir 
should  take  by  descent,  that  the  lord  might  be 
entitled  to  the  fruits  of  seigniory,  &c. 

(t)  1  Inst,  as  bs  Bac  Abr.  Remainder  €•;  2  R.  A.  4i5i  !>• 
(u)  Litt  I  30.  353. 
(x)  1  Inst  36  b. 
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i»  miilsb  a^levise  bj  a  man  4k>  his  heirs  of  his 
hadff^  wiU  t:xeale  an  intail,  in  favour  of  .tbfi9e 
f&MiOs^^spurchasers/yJi  who  are  mthin  tjbe  de- 
rfidfiptive  tena^  of  tihe  devise^  and  be  deacendible 
in  the  manner  already  Jioticed ;  and  a  deyjse 
by  a  mwn  to  fhis  right  JkeirSj  by  that  name,  .with 
an  intention  that  they  should  have  the  fee  by 
{tochaae,  i8  v.aij>.;  ^jyjd  xuey  wixl  have 

TME     rBp£¥£Jt&IOJir      BY     DSSCBNT,     AS     HIS 

HEIRS,  witliout  any  regard  to  the  xule  treatejd 
iof  dn  this^clmpter. 

To  the  jgenerality  of  the  position,  that  a  ip^n 
itannot  make  ^himself,  or  his  heirs  by  that  nan^e, 
^rehasePSj  by  a  limitation  in  a  conveyance  at 
jtheiiQommQn  law^  the  validity  and  effect  of  a 
.limitation  1p  him»  in  a  fine  sur  grant  et  .ren- 
der  (rZi)y  has  the,;9emb)ance  of  an  exception*  ,It 
is- clear,  that  the  ren^of  a  fine  of  this  sort, 
iOiatjr  giveww  A^tate  to  .the  granting  party,  or  .to 
ittSibiehrs  asipurcbasecs.by  that  name*  Though 
in.i^^int  of  feet,  the  fine,,  collectively  considered, 
isohetconv^jrancejof  the^j^rson  with  whom  the 
<gBantan.the,fiae  opguwitas,;  jet,  in  legal  int^^- 
meat,  the  person  viidM>4i)ak«s.  the,  render  ]&  qq^- 
^eredras'.tbe  .author  of  liie;e5<a<ej;  limited  b^v^ 
to.tfae'x>rigiaal  frniMtt  or  to  otb^r  ;persons  (nu). 
iThe  .instrument  }is  ^  coiwaderad .  ^&  a  ,49ujbk  ^  gofi- 

jiejfMMi;y%s  sLigTMt  wd.^rj(cmv^(mu  m^^ 

by  severaL«id  idisliact  inatrwneats.    Thisi  <;we 

(x)  Watk.  on  Desc.  185. 
(a)  lb.  181. 


is  liiefrefore  neither  within  the  lierms  or  the 
scope  of  the  role- 
it  was  thoaght  iproper  to  notioe  tfhis  cdse, 
that  no  confusion  might  ^rise,  from  the  imprM- 
sion  which  it  might  have  made^  'before  it  «hnd 
been  stifficiently  T^eighed,  and  the  reason  whioh 
occasions  the 'difference  had  been  considerdd. 

It  is  abo  to  be  observed,  that  when  the  words 
^ght  heirs,  br  heirs  of  the  body,  tbnrtected^wUh 
an  estate  &ffreekold'intife  ancestor ^  are  used un 
deeds  orwills,'to  describea  chiss^or  denommoH&n 
of^persohs,  and  when,  under  the  rdlenow  in  dis- 
cussion, that  gift  might'haTe^iven  theinterestto 
'the  ancestor,  the  limitation  to  thehdirs  or  heirs 
of  the  body  will  ftiil  of  effect,  unless,  at  ihe  tts- 
tatoir^s  death,  the  ancestor  ^be  Imng  to  take  ike 
'  mttrest ;  fbr  the  heirs  cannot ^ '  under  a  gift  de- 
si^nating  them  assuccessops,  take  by  imra&ase, 
though  ^eir  ^ancestor  never,  by  reason  of  his 
death,  Was  in  a  situation  to  take  the  freehold, 
htid  though  the  heirs  would  have  be^oi  ebtitled 
as  pUfthhsetSj  if  their  aneestor  had  not  been 
naiAed  to'takea prior  estate/fr^,  so^astobring 
'  the^gif):  to  the  heirs  within  the  itafluence  of  the 
trfle. 

4t  is  also  to  be  tinderstood,  tiiat  there  are 

^soiaief  eiises  falling -within  th&  Uteraltermsof  the 

rule,  which  are  not  withm  its  extent  aiid  ap- 

^  plication.     These  eases  will  be  noticed,  in  the 

«^quel  of  these  observ^ticms,  as  forming  excep- 

(bj  Brat  j.Rigdcn,  JPlowd*  340;  HodjfiOflT.  Amiroie,  DougL 
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tions  to  the  rule.  They  comprehend  tiiose 
limitations  in  deeds^  2ri//^,'and  other  writings  in 
which  the  word  heir  or  heirs,  or  words  heirs  of 
the  body,  &c.  are  used  and  explained^  in  a  sense 
rendering  them  words  of  purchase,  and  of  the 
same  import ;  in  some  instances,  as  the^rs^ 
and  other  sons^  &c.  or  a  particular  son  of 
the  ancestor,  and  his  or  their  heirs  of  his 
or  their  bodies ;  and  in  other  instances,  of  all 
the  children  of  the  ancestor,  and  the  heirs  of  the 
bodies  of  these  children,  in  lineal  stuxessiofi  from 
thenij  according  to  the  rules  of  descent ;  and  in 
other  instances,  as  a  particular  person^  distin- 
guished at  present  by  a  title  or  description, 
which  he  answers  and  fulfils,  according  to ,  a 
vulgar,  though  not  the  technical,  sense  of  the 
term.  They  also  comprehend  those  limitatioiys 
in  marriage  artideSj  in  which,  from  the  nature 
of  the  provision,  the  parties  must  have  meant 
that  the^rst  and  other  sans^  &c.  should  take  by 
purchasej  since  they  have  otherwise  entered  into 
an  agreement,  which,  so  far  as  relates  to  the  heirSj 
cannot  give  any  certain  advantage  to  them. 

And  it  must  also  be  understood,  that  the  word 
ISSUE,  used  in  wills  in  the  same  sense^  a^nd  as 
a  substituted  term  for  heirs  of  the :  body,  is 
governed  by  rules  of  interpretation  rather  thaA 
by  the  rule  under  examination. 

As  to  those  cases  in  which,  in  the  construction 
of  wills,  it  has  been  held,  that  an  estate  of  inhe* 
ritance  has  passed  under  limitations  to  issue, 
sons  or  children ;  in  these  terms,  when  the  ancestor 
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takes  a  preceding  estate  of  freehold,  they  are  to 
be  referred,  sorae  to  the  thirds  others  to  the 
fofsrth  rule  proposed  for  thfe  interpretation  of 
wills,  in  that  chapter  of  this  Essay  which  treats 
of  Estates- tail. 

•  It  is  the  estate  of  freehold,  which,  with 
the  exceptions  already  noticed,  and  to  be  ob- 
served on  in  the  sequel,  attracts  to  the  ancestor 
the  estate  imported  by  the  limitation  to 

HIS  HEIRS. 

The  rule  is,  by  some  writers,  deemed  to  be 
of  feodal  origin  (c)^  or  to  be  accounted  for  only 
on  the  principles  of  that  system  of  tenures,  and 
the*  consequential  fruits  of  seigniory. 

This  was  the  opinion  of  Justices  Aston^  WilleSy 
and  Yates^  delivered  in  Perrin  and  Blake  (d)  : 
the  first  of  whom  said^  "  The  maxim  itself  grew 
with  feodal  policy  ;''  the  second,  that  "  It  was 
an  old  rule  of  feodal  policy  f  and  the  third,  that 
"  The  rule  had  its  origin  in  feodal  policy,  arid 
grew  up  in  days  when  the  law  favoured  descents 
as  much  as  possible/' 

After  wardships^  reliefs^  and  other  incidents 
of  tenure  flowing  from  estates  of  inheritance^ 
were  introduced  into  this  system,  it  was  ac- 
counted a  fraud  on  the  lord,  who  was  entitled 
to  these  fruits  and  incidents  on  the  death  of  his 
tenant,  and  the  succession  of  the  heir,  that  there 
should  be  a  power  to  give  the  property  to  the 
ancestor  for  his  Ufe  only,  and  of  extending  the 

CeJ  4  Bac.  Abr.  301. 

CdJ  CoUfctaaea  JUridica,  298.  305.  312.  and  MS.  Sep. 
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enjojrment  to  his  keirs^,  ^watenus  they  were  his 
heirs:  so  that  the  heirs  should  be  entitied  precisely 
in  the  same  manner  as  if  they  took  by  here- 
(Utarysttccessicn^BXidyettskeas  purchasers  in 
their  own  right,  and,  as  a  consequence,  defeat 
the  lord  of  the  fruits  to  which  he  would  have 
been  entitled  on  a  succession  from  the  ancestor. 

On  this  account,  and  with  great  reason,  this 
rule  is  supposed  to  have  been  framed,  in  order 
to  give  the  inheritance  to  the  ancestor,  so  that 
the  heirs  might  take  by  hereditary  mocemcnj  \n 
a  COURSE  OF  descent  ;  ahd  so  that  the  lord 
might  have  the  fruiis  of  his  seigniory. 

In  truth,  the  statute  (e)  enacted  for  annulling 
feoffments,  meAe^ fraudulently^  to  those  who  must 
be  the  heirs  oi  the  feoffor,  to  defeat  the  lord  of 
bis  wardship,  \s  e^  legislative  provision,  levelled 
against  the  same  sort  of  injury :  and  so  is  the 
rak  (f)  l!hat  a  man  cannot,  by  his  own  gift,  make 
his  heirs^  or  heirs  of  his  body,  purchasers  by  that 
name.  In  those  days  of  feudalbm,  wardship 
was  the  most  valuable  fruit  arising  to  the 
lord  from  his  seigniory.  The  king,  in  particular, 
was  materially  interested  to  prevent  all  unfair 
means  of  depriving  lords  of  this  incident  of 
tenure,  and  they  could  be  deprived  &niy  by  the 
tenants  introducing  the  heir  as  tenant  to 

THE  LORD  BY  PURCHASE,  ittSteM^  of  SufieriRg 

him  to  be  entitled  by  descent.  The  statute 
which  has  been  mentioned,  provided  against 
the  practice  of  conveyances  by  fathers  to  their 

Ce)  59  Hen.  IIL  c.  6.  CO  &  Iiiti.  §6  b. 
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BLDEST  SONS  :  and,  probably,  to  elude  the 
statute  in  that  particular  case;  and  in  other 
casefs,  as  between  persons  becoming  purchasers 
and  their  heirs;  feoffments  and  conveyances  were 
made,  under  which  the  father  or  purchaser  would 
take  an  estate  foT  life,  with  a  remainder  to  his 
heirs :  and  the  courts  of  justice,  perceiving  the 
feauds  committed  against  lords  by  this  practice, 
Xffaidh,  if  indulged,  would  have  totally  deprived 
the  lords  of  their  right  to  wardships  gave  that 
efiect  to  the  several  limitations  which  they 
receive  at  this  day. 

It  is  evident,  from  the  statute  which  has  been 
cited,  that  tenants  made  a  general  practice  of 
devising  means  to  deprive  the  lord  of  his  ward* 
ship,  and  that  the  legislature  was  anxious  to 
afford  relief  to  the  lord.  It  may,  therefore, 
very  fairly  be  concluded,  that  one  of  the  means 
devised  for  the  purpose  of  defrauding  the  lord, 
was  to  make  the  conveyance  to  the  ances* 
tor  and  his  heirs,  by  sevb&ai.  limitations, 
with  an  intent  that  the  heirs  should  be  pur- 
chasers ;  and  that  the  courts  of  justice,  acting 
on  the  spirit  of  this  statute,  or  perhaps  on  some 
ordinance  which  then  had  the  force  of  law,  ap- 
plied to  the  several  limitations  that  rule,  under 
which  It  is,  AX  this  day,  held  that  the  Umsta-^ 
tion  to  the  heirs  gives  the  inheritance  to  the 
ancestor. 

At  least,  witibout  such  judicial  itittt^osition^ 

the  provisions  of  this  statute  might  have  been 

easily  eluded. 
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Other  writers  (g)  have  been  of  opinion^  that 
the  rule  owes  its  existence  to  the  relation  be- 

« 

tween  the  heir  and  the  ancestor ^  and  the  genuine 
construction  of  the  law.  They  contend,  that 
the  law  esteems  a  limitation  to  a  man  and  his 
heirs^  or  heirs  of  his  body,  by  several  Bud  distinct 
clauses,  and  even  with  a  division  of  the  time 
or  inter  est  y  to  pass  by  these  clauses,  to  be  of 
the  same  nature,  import  and  extent,  as  a  limi* 
tation  to  a  man  and  his  heirs,  or  heirs  of  his 
body,  by  one  connected  clause  of  gift ;  with 
the  difference  only,  that  when  the  limitations 
are  seft^eral  aiid  distinct,  and  estates  are  substi- 
tuted INTERMEDIATELY,  the  intermediate 
estates  must  have  priority,   according  to    the 

order  of  their  limitation. 

■ 

Thus  Chief  Baron  Gilbert^  in  accounting 
for  the  cases  falling  under  the  rule,  among  other 
conjectures,  refers  "  their  principle  to  the  con- 
formity or  parity  of  reason,''  that  several  limi- 
tations, one  to  the  ancestor,  the  other  to  his 
heirs,  ^^  bear  to  a  limitation  to  A  and  his  heirs^ 
6r  heirs  mak  or  female  of  his  body ;"  and  rea* 
sons  thus  :  *'  As  the  one  gives  an  estate  for  life 
by  implication  and  more,  so  the  other  gives  the 
same  in  express  words  and  more  ^  and  expressio 
eorum  qiuE  tacit e  ifisunt  nihil  operatur.  And  the 
interposition  of  another  estate  between  them, 
only  breaks  the  order  of  the  Hmitation,  not  the 
OPERATION  of  the  words:    which  being    the 

CgJ  Moot,  720;   Fearnei  113,    cites  Ch.  Baron    GiUcrt\ 

MSS. 
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same  in  both  cases,  ought  to  have  the  same 
operation  and  construction/' 

To  this  effect  also  are  the  observations  of 
Mr:  Fearne  (ijy  who  says,  in  one  passage,  "  In 
truth,  the  only  substantial  difference  between 
a  hmitation  to  A  and  his  heirs ;  and  a  limitation 
to  him  for  life,  remainder  to  B  in  tail,  re- 
mainder to  the  right  heirs  of  A  ;  appears  to  be, 
that  in  the  first  instance,  A  takes  the  entire 
estate  infee^  and,  in  the  other  case,  he  takes  it 
DIVIDED  BY,  ?^nd  subject  tOy  the  estate-tail in  B. 
The  words  his  heirs,  in  either  case,  operate 
equally  as  words  of  limitation,  vit.  words 
giving  the  estate  imported  by  them,  not  ori- 
ginally  to  the  express  objects  of  the  description^ 
but  extending  the  ancestor's  estate,  immediately 
in  the  one  case,  and  mediately  in  the  other,  to 
them  hy  descent,  and  limiting  the  ultimate 
bounds  of  the  estate  which  he  is  to  take/' — In 
another  passage  (k)^  the  same  author  observes, 
"  If  we  consider  the  freehold,  what  in  truth  it 
is,  a  portion  of  the  inheritance,  the  rule  says  no 
more  than  that  you  shall  not  apportion  and  divide 
the  inheritance  between  the  ancestor  and  a  line  of 
successors^  claiming  under  a  denomination  be- 
longing to  them  only  as  his  representatives, 
to  an  inheritable  estate,  derived  from  or  under 
him/' 

With  great  submission,  these  observations 
are  conclusions,  drawn  from  the  determina- 
tions on  the  rule,  rather  than  resulting  from 

CO  Page  106.        .  C^J  Page  309. 
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any  general  principle  of  law.  They  are  the 
effect  of  the  rule,  not  the  construction  of  the 
gift.  In  a  general  point  of  view,  the  intention 
does  not  require  this  interpretation ;  but  the  rule 
adapted  to  these  particular  cases  determines  that 
the  several  gifts  shall  receive  it. 

Since  the  distinction  between  estates  for  life 
and  in  fee  was  already  marked,  and  it  was  a 
settled  point  that  the  owner  of  a  fee  might, 
(at  least  with  the  consent  of  bis  lord)  dispose  of 
his  estate  to  the  exclusion  of  his  heirs,  not  being 
his  issue  in  tail^  it  is  highly  improbable  that  the 
fee  would  have  been  conveyed  to  him  by  the 
circuitous  terms  of  several  gifts,  one  to  him  for 
his  natural  lifcj  the  other,  (ifter  his  decease^  to  his 
heirs.  These  expressions  tend  strongly  to  mani- 
fest an  intention  that  the  ancestor  should  not  have 
any  greater  interest  than  for  his  life,  and  that, 
after  his  decease,  his  heirs  should  be  entitled  in 
their  own  right ;  and  if  such  be  the  apparent 
object,  what  rule  of  construction  denies  eflfect 
to  the  accomplishment  of  that  intention  P  To 
defeat  the  intention,  it  was  necessary  to  intro- 
duce a  negative  rule ;  a  rule,  which  for  some 
reason  of  policy,  should  contravene  this  in- 
tention :  and  of  this  description  may  the  rule  in 
Shelley  8  case  be  very  properly  considered. 

By  way  of  caution  to  the  young  conveyancer, 
it  will  pot  be  superfluous  to  observe,  since  the 
practice  does  not  appear  to  have  been  generally 
adopted,  that  a  certain  node  td  avoid  any  que^** 
tion  on  the  rule,  indeed  to  preclude  all  doubt, 
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when  he  intefUkfncdly  uses  the  wor4  heirs  as  a 
word  of  limitation^  is  to  make  the  gift  to  the 
person^  and  his  hem^  or  heirs  of  his  body,  by 
ooe  clause,  even  though  there  be  a  pir^vious 
gift  to  the  ancestor  of  an  estate  of  freehold: 

In  this  mode  of  limitation  there  is  not.  any 
absurdity  in  law,  though  there  may  be.  an  ap- 
pareint  incongruity  in  terms ;  for  there  cannot 
be  any  impropriety  in  making  the  second  gift, 
asi  well  as  the  first  gift,  to  the  person  himself, 
since  the  law  concludes  that  a  man,  who  has  an 
estate  for  life,  or  an  estate-tail,  may  also  have 
another  remote  interest ;  for  example,  the  fee  : 
or  an  estate-tail,  when  he  takes  only  an  estate 
for  life  under  the  former  gift ;  or  a  more  m- 
larged  estate*taiL  in  those  instances  in  M'hich 
he  takes  a  previous  and  special  estate  of  thai 
denomination. 

To  introduce  the  word  heirs  into  any  instru- 
ment as  a  word  of  purchase,  except  in 
a  gift  to  the  right  heirs  as  such,  is  always .  im- 
proper, because  that  word  has  an  equivocalj 
and,  used  in  this  manner,  only  a  constructive 
meaning.  TAere  are  words  of  definite  mean- 
IKG,  which  leave  no  room  for  the  aid  of  rides  of 
construction^  and  which  ascertain  the  objects  of 
description  so  precisely ^  that  no  question  can  be 
raised  on  the  intention  they  are  to  express. 
Hence  the  advantage  of  an  intimate  acquaintance 
with  the  law  of  assurances^  and  the  legal  import 
of  words^  since  an  exteamoe  knowledge  of  the  law 
on  this  subjects  enables  the  practitioner  to  defy 
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either  the  sophistry  of  argument^  or  the  power 
which  leaves  courts  of  justice  at  liberty  to  decide 
on  doubtful  questions^  in  their  discretion ;  a  dis^ 
cretion,  which^  though  exerciaed  xsnth  a  well-meant 
regard  to  the  inteiition  of'  the  parties^  often  defeats 
that  intention  (k).  hi  shorty  the  art  of  the  con^ 
veyancer  is  properly  exercised^  and  his  skill  and 
knowledge^  as  well  as  his  caution  aiid  regard  to 
the  interest  of  his  client^  most  judiciously  dis^ 
played^  hy  the  use^  in  those  instances  in  which  it 
is  in  his  power  to  introduce  them^  of  words  and 
phrases  of  a  fixed  and  acknowledged  import. 
In  those  instances  in  which  words  of  this  descrip^ 
tioncatinot  be  founds  he  should  add  such  expla- 
natory declarations  as  clearly  expi  ess  the  intention, 
and  consequently  do  not  leave  any  room  for 
discretionary  construction. 

Leaving  it  to  the  diligence  of  the  student  to 
satisfy  himself  of  the  policy  which  originally 
gave  rise  to,  or  called  for,  the  adoption  of  the 
rule,  it  may  be  assumed,  as  a  certain  and  in* 
controvertible  position,  warranted,  in  its  fullest 
extent,  by  practical  observation,  that  the  object 
of  the  rule  is  tp  give  to  the  ancestor,  taking 
%in  estate  of  freehold,  the  benefit  of  that  estate 
which  is  imported  by  the  limitation  to  his  heirs, 
so  as  to  confer  on  him  the  ownership  of  that 
estate,  and  make  it  descendible yroin  him  to  his 
heirs,  in  the  regular  line  of  succession ;  precisely 
in  the  same  manner  as  if  the  limitation  to  his 
heirs,  was  to  him  and  his  heirs,  &c.     Since  this 

(k)  Chohnonddey  ▼•  CSntanf  2  Mer.  173* 
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is  the  construction  of  the  law  on  the  several 
limitations,  it  must  be  allowed  that  there  will 
not  be  any  impropriety,  much  less  any  absurdity, 
in  following  the  advice  which  has  been  offered, 
to  give  the  estate,  by  the  second  clause,  to  the 
ancestor  and  his  heirs  of  his  hody^  instead  of 
making  the  gift  to  the  heirs  of  the  body^  without 
taking  any  notice  of  the  ancestor. 

That  the  object  of  the  rule  was  such  as  has 
been  represented,  is  clear  from  the  cases  to 
which  it  is  at  this  day  applied  ;  and  it  is  from 
its  application  alone,  that  any  conclusions  can 
now  be  drawn  to  the  reason  of  the  rule. 

The  reports  of  the  old  cases  are  silent  on  the 
reason  of  the  rule,  and  leave  it  open  for  conjecture. 
Till  the  case  of  Shelley  ^ot  Mosky  v.  Shelley  (l)^ 
received  its  decision,  very  few  cases  had  invite^, 
or  at  least  involved,  a  solemn  discussion  of 
the  rule ;  and  when  that  case  first  arose,  the 
rule  does  not  appear  to  have  been  understood 
or  acknowledged  as  a  general  and  universal 
position,  perfectly  settled  and  received  as  an 
axiom  of  law. 

The  opinions  advanced  by  the  gentlemen  who 
argued  that  case,  and  who  were  of  the  most 
distinguished  abilities,  and,  afterwards^  filled  the 
highest  seats  of  judicature  in  different,  depart- 
ments, render  this  observation  evident. 

The  cases  cited  in  Lord  Coke's  Report,  as 
those  by  which  the  rule  was  proved,  are  all 
taken  from  the   Year-^ooks  in   the  time   of 

(IJ  1  Rep.  B8. 
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£dw.  III.  Of  these  cases,  that  of  the  Provost 
of  Beverly  (^Jy  which  was  before  the  court 
ip  the  fortieth  year  of  that  reign,  is  the  sQost 
modern.  It  arose  on  a  fine  mr  grant  et  rendery 
by  which  lands  were  settled  on  John  Sutton  the 
granting  party  in  the  fine,  for  hi^  Ufe^  remainder, 
after  his  dealii,  to  John  his  son,  and  to  EUne 
his  wife,  and  the  heirs  of  their  bodies  begotten ; 
and,  for  default  of  such  issue,  remainder  to  the 
right  heirs  of  John  the  father :  John  the  father 
and  John  the  son  were  dead,  and  Elme  was 
also  dead,  and  there  waa  not  any  issue  of  her- 
self and  John  her  husband.  Richard^  another 
aon  of  John  the  father,  entered,  claiming  as  a 
purchaser  under  the  gift  to  the  right  heists  of  his 
father.  The  eflfect  of  this  gift  came  in  question, 
on  a  distress  for  a  relief,  a  replevin,  and 
conuzanoe  by  the  bailiflf  of  the  Provost  of 
Beverley,  setting  forth  the  limitations,  and 
justifying  on  the  ground  that  a  relief  was  pay- 
able. The  plaintiff  in  replevin,  concluded  to 
the  court,  demanding  judgment,  if  the  avowry 
for  the  relief  could  be  supported.  The  argu- 
ments on  the  part  of  the  plaintiff,  as  well 
as  some  oases  cited  in  support  of  these  argu* 
ments,  were  directed  to  show,  that  the  Umi- 
tation  to  the  heirs  gave  the  estate  to  'Richard 
by  purchase.  The  counsel  for  the  avowant  ar- 
'  gued^  that  Richard  became  entitled  by  descent 
from  his  fisither.  Whether  Candid  and  Thorpe 
were  on   the  bench,  or  of  counsel  with  the 

.  C^)  40  Edw.  III.  9- 


shbllbt's  CASS.  305 

avowBiity  is  not  clear.  The  former  said,  ^^  If 
the  lease  had  been  to  the  father  for  Ufcy  the 
remainder  to  his  right  heirs^  the  father  would 
have  had  the  fee  f  and  concluded,  that  because 
^^  the  lease  was  to  the  father  for  his  life,  the  re« 
mainder  to  John  his  son,  in  tail,  the  remainder 
to  the  right  heirs  of  the  father,  '\£  Richard"  (the 
second  son)  ^^  had  been  then  under  agCj  the 
lord  should  have  had  the  ward$h%p^  and,  by 
consequence,  he  should  have  relief  He  added, 
'^  If  a  writ  of  right  had  been  brought  against 
John''  (who  was  tenant  in  tail)  ^'  after  the  death 
of  his  father,  he  blight  have  joined  the  im$e  in 
his  own  right,  and  in  no  other  right  f  and  this, 
he  said,  ^^  proved  that  he  had  the  fee-simple. 

Thorpe^  in  answer  to  Finchden^  of  counsel 
with  the  plaintiff  in  replevin,  observed,  *^  that 
the  objection  was  to  pa j  a  relief,  because  Bichard 
became  entitled  as  a  purchaser,  in  regard  that 
he  w»  the  first  pe».B  in  whom  the  ^<unler 
could  take  effect  by  the  words  of  the  remainder ; 
but,^'  continued  he,  ^^  yotir  title  is  as  heir  to  your 
father,  and  your  father  had  the  freehM  precede 
ia%gy  and  if  John  his  son  and  Eline  his  wife  had 
died''  (without  issue  it  must  be  intended)  ^'  in 
his  life-time,  he  would  have  been  tenant  in 
fee-simple,  and,  for  this  estate,  might  have 
brought  a  writ  of  right,  and  the  remainder  was 
not  at  all '  limited  to  you  hy  your  proper  namCi 
but  AS  heir;''  and,  for  these  reasons^  it  was 
awarded  by  all  the  justices,  that  a  return  ihoula 
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be  made,  consequently  that  Richard  took  by 
descent^  and  a  relief  was  pat/able. 

Of  all  the  cases  particularized  in  the  report, 
this  alone  is  intelligible ;  and  it  is  the  only  case 
from  which  any  conclusion  to  the  rule  under 
consideration,  can  be  drawn.  This  case,  how- 
ever, is  so  clear  and  precise  to  the  purpose,  that 
it  does  not  leave  any  doubt  of  the  point  de- 
cided ;  and  it  is  niaterial  that  one  of  the  express 
grounds  of  the  adjudication,  was,  that  the 
ancestor  fiad  a  freehold  preceding. 

There  are  some  cases  of  an  earlier  date,  and 
a  few  subsequent  to  this  decision  and  prior  to 
Shelley* s  case,  all  enforcing  the  same  rule  (n). 

The  most  early  case  in  our  books,  was  deter- 
mined in  M.  18.  Ed.  IL  (o)\  and  one  of  the 
reasons  assigned  by  the  court,  for  construing 
the  heirs  to  have  taken  by  descent,  was,  that 
otherwise  the  fee  and  the  right  would^  after  the 
determination  oi  prior  estates  of  inheritance  in 
tail^  have  been  in  nobody. 

A  very  remarkable  circumstance  is,  that 
none  of  these  cases  take  any  notice  of  the  policy 
which  induced  the  courts  to  put  this  construction 
on  several  limitations  to  the  ancestor  and  his 
heirs ;  and  Mr.  Justice  Blackstane  (p) ,  in  de- 
livering his  opinion  on  Perrin  and  Blakej 
while  before  the  Court  of  Exchequer,  on  a  writ 

(n)  F.  N.  B.  196  H ;  5  Edw.  IV,  9.  1 1,  H.  4.  p.  237  b. 

(o)  Mayn.  Edw.  II.  fo.  577. 

(p)  Harg.  Law  Tracts^  1  yol.  498.  500. 
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of  error,  held  it  by  no  means  clear  "  That  this 
rule  took  its  rise,  merely  feom  feodal  prin* 
ciples;  he  was  rather  inclined  to  believe  it 
was;  first  established  to  prevent  the  inheritance 
from  being  in  abeyance^  and  that  one  principal 
foundation  of  it,  was  to  obviate  the  mischief  of 
too  frequently  putting  the  inheritance  in  sus- 
pence  or  abeyance.  Another  foundation,^'  be 
said,  ^^  might  be,  and  was  probably  laid  in  a 
principle  diametrically  opposite  to  the  genius  of 
the  feodal  institutions  ;  namely,  a  desire  to^^i^ 
cUitate  the  alienation  of  land,  and  to  throw  it 
into  the  track  of  commerce,  one  generation 
sooner,  by  vesting  the  inheritance  in  the  ances- 
tor, than  if  he  continued  tenant  for  life,  and  the 
heir  was  declared  a  purchaser/' 

Against  the  first  branch  of  this  hypothesis,  it 
may  be  fairly  alleged,  that  it  proves  nothing, 
or  proves  the  very  point  insisted  on.  For,  as 
between  whom*,  except  the  lord  and  femnt^  or 
how,  as  between  them,  unless  it  wad  in  regard  to 
the  fruits  of  the  seigniory,  could  there  have  arisen 
any  difference,  whether  the  inheritance  was  vested 
or  in  abeyance  ?  The  doctrine  of  the  law,  re- 
quiring that  corUingent  interests  of  freehold  shall 
be  supported  by  preceding  particular  estates  of 
the  same  quality^  and  that  such  contingent  in- 
terests of  freehold  shall  be  void  in  event,  unless 
they  become  vested  in  interest  before  the  deter- 
mination of  all  the  particular  estates  of  freehold 
by  which  they  are  preceded,  or,  eo  instanti  in 
which  they  determine,  and  in  relation  to  which 
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they  ar^  remaindersy  had  abundantly  provided 
for  the  inconveni^icies  which  might  otherwise 
have  arisen  to  strangtrs^  or,  even  to  the  lords 
themselves,  in  any  other  respect  than  as  relates 
to  the  fruits  of  seigniory ;  and  there  is  not  any 
trace  from  which  it  can  be  fairly  inferred ,  that 
a  wish  to  facilitate  the  powers  of  voluntary 
a&enatian,  in  the  then  generatkMi,  conld^  at  this 
early  period  of  the  laws  of  property,  have,  in  any 
degree,  influenced  the  decisions  of  the  courts  of 
justice.  Fruits  of  tenure,  rather  than  the  power  of 
alienation,  engaged  the  attention  of  the  courts. 

The  provisions  of  the  Statute  de  Dmis,  passed 
about  this  time  (q)  ;  the  low,  though  improving 
state  of  oommerce,  and  the  fettered  terms 
imposed  on  the  alienation  of  estates,  are  strcmg 
arguments  to  be  urged  against  the  second 
branch  of  tiie  hypothesis. 

Besides^  to  aecount  for  the  rule,  by  this 
braoeb  of  the  hypothesis,  is  to  assign  a  cause  by 
no  means  equal  to,  if  at  all  corresponding  with, 
the  effect,  ee^pecially  in  the  application  of  tiie 
rule  to  limitations  to  heirs  ^f  the  body ;  since  it 
was  not  till  the  reign  of  the  Fourth  Edward 
that  an  estate-tail  conferred  the  power  of 
aliening  the  inheritance ;  and,  even  in  this  ad- 
vanced period  of  estates-tail,  the  alienation  was 
made  under  a  ntode  of  assurance^  a  common  re^ 
cwerr/j  founded  in  fiction^^  and  invented  for  the 
very  purpose  of  evading,  through  the  medium  of 
a  fiction,  the  express  provisions  of  the  Statute  of 

(q)  The  reign  of  the  First  EdwarcL 


shblley's  case.  309 

infcails,  commonly  cited  under  the  name  <^  the 
Statute  de  Dmis. 

To  return  to  the  consideration  of  ths  cir«* 
cumstances  which  call  the  rule  into  operative 
force. 

That  die  rule  may  apply ^  the  ancestor  must 
take  a  preceding  estate  of  fueehoxd^  eidier  hf 
Imitation^  hy  remlting  use  (r) ,  or  implication  of 
law  ($). 

He  must  take  that  estate  by,  under,  or  as  a 
consequence  of,  the  same  deed  or  instrument 
Mrhich  contains  the  limitation  to  his  heirs ;  so 
that  the  several  instruments,  if  there  be  several, 
may  be  parts  of  the  same  transaction  (t) ;  as,  a 
deed  or  will  creating  a  power,  and  an  appoint^ 
ment  exercising  the  power  (u)^  or  a  will,  and  a 
codicir  being  part  of  th^  will  (w). 

In  those  instances  in  which  the  estate  limited 
to  die  ancestor,  is  for  years  mdy^  and  he  does 
not  take  any  estate  of  freehold  (y)^  or  an  esXzt& 
of  freehold  is  limited  to  him  by  one  deed  or 
instrument,  and  the  limitation  to  his^  heirs  is  bjr 
another  deed  or  iniitrument  f  5?^,  (without  any 
regard  to  the  priority  of  the  instruments  to 

(r)  Pyhus  and  Mitford^  i  Vent.  372 ;  Wills  and  Palmer, 
supra, 

(s)  Haifa  and  Fard^  a  Black.  Rep.  64. 

(tj  Watk,  Desc.  158,  165. 

CuJ  Venables  v.  Morris,  7  T.  Rep.  342.  438. 

Cx)  Hayes  v.  Ford,  a  J.  Bl.  Rep.  698. 

Cy)  T^spe^'sCsL  1  P.  W.  359^;  Harris  Bnd 'Barnes,  4  Burr. 
3157;  I  Inst.  319  b. 

(zj  Moor  and  Parhety  L.  Raym.  37  ;  Fonnereau  v.  Fonnertau, 
Dougl.  Rep.  470;  Smm  and  Cudkr,  1  Ler.  135. 
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which  one  or  the  other  of  the  limitations  owci 
its  existence,  and  under  which  it  is  to  receive 
eflfect)  the  rule  has  not  any  application. 

Against  the  union  of  a  limitation  to  the  heirs 
in  a  deed  of  appointmenl  to  uses,  taking  efiect 
under  a  potter,  inserted  in  the  deed  or  will, 
containing  the  limitation  of  the  estate  offreehxsld 
to  the  ancestor,  there  are  some  objections.  The 
strongest,  and  ond  which  does  not  appear  to 
have  been  yet  suggested,  is,  that  an  interest, 
once  determined  to  be  an  estate  for  life^  without 
any  reference  to  or  connection  with  the  inhe^ 
ritance  in  the  tenant  of  that  estate,  does,  by  sub- 
sequent matter,  and,  in  some  cases,  by  the  act  of 
a  third  person,  become  an  estate  of  inheritance. 
Another  objection  is,  that  the  heirs  do  not,  in 
reference  to  the  estate  of  their  ancestor,  take  by 
way  of  remainder. 

Some  gentlemen,  of  distinguished  eminence, 
are  of  opinion,  that  Hurst  v.  Winchelsea  (a), 
goes  the  full  length  of  this  doctrine,  viz.  that 
when  an  appointment  is  to  the  heirs  of  the  body 
of  A 9  who  took  a  life  estate  under  the  deed 
creating  the  power,  it  is  of  the  same  effect  as  if 
the  estate,  so  appointed,  had  been  originally 
limited  to  A  for  life,  and  after  his  decease,  to 
the  heirs  of  his  body. 

But  it  deserves  consideration,  whether  the 
case  of  Hurst  and  Winchelsea  did  not  turn  on 
the  ground  that  the  operation  of  the  appoint* 

(a J  3  Burr.  879;  i  J.  Blackstone^  187. 
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iiient  was  superseded  by  the  instantaneous 
descent  to  the,  heir^  and  consequently  the  heir 
took  by  descent  as  his  better  title.  This,  it 
should  seem,  is  the  point  determined  hy  Hurst 
V,  Winchehea. 

.  In. the  opinion  of  Mr.  Feame  (h)^  the  rule  has* 
not  any  apphcalion,  in  those  instances  in  which 
the  ancestor  has  the  freehold  merely  as  a  trustee^ 
taking  no  beneficial  interest  in  that 
estate. 

This  position  of  Mr.  FeamCy  seems  equally, 
questionable.  It  supposes  thdt  the  ancestor  has 
the  beneficial  interest  of  the  limitation  to  his 
heirs^  merely  in  respect  of,  and  because  he 
takes  a  beneficial  interest  under  the  limitation  to 
himself  \  and  assumes  it  as  a  settled  point,  that 
the  law  recognizes  the  trust  of  the  estate  of 
freehold  limited  to  the  ancestor ;  while  refsort- 
ing  to  first  principles  of  law^  and  the  spirit 
of  the  rule,  the  declaration  of  trust,  annexed  to 
the  limitation  of  the  freehold  to  the  ancestor, 
does  not  appear  to  make  any  difference*  It  is 
not  clear  that  the  law  can  take  any  notice  of  this 
eqmtable  interest ;  and  if  it  recognize  that  in^ 
terest,  still,  in  any  point  of  view,  the  tworlimi- 
stations  are  equally  the  objects  of  the 
BULE,  as  a  rule  of  tenure. 

These  gifts  involve  every  reason  which  made 
it  necessary  to  frame  the  rule ;  for  if  this  case 
had  happened  while  wardship  and  other  fruits  of 

(b}  BuUcr^B  Feame,  p.  39. 
Y 
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seigniory  were  the  consequences  of  the  tebureiit 
would  have  beeh  equally  as  injurious  to  ffae 
lord,  that  the  tenap';  should  take  by  purchase,  tt& 
if  the  ancestor  had  received  the  freehold,  ^fr- 
charged  from  the  trust.  And  to  allow  that  thd 
fvle  does  not  extend  to  a  case  wkh  these  circum" 
stances^  is  to  depart  from  the  terfm  cfth^  ftde^ 
4nd  the  spirit  of  the  same^  so  far  as  that  spitH 
can  now  be  collected;  ahd  to  introduce  an  equ^ 
table  circumstance,  in  opposition  to  the  legd' 
edect  of  a  conveyance. 

Nbr  is  the  case  of  Moifr  ^fid  Parker  (c)  (the 
leading  authority  for  the  position,  that  the  seve* 
t^  limitations  to  the  ancestor  and  his  hein^,  m^isM; 
be  contained  in,  ot*  mediately  or  immediatdj/ovre 
their  eflfect  to,  the  dame  inurnment,)  over-ruled 
by  the  determination  of  Hdyes  -ahd  Ford  (A) . 
The  latter  case  arosfe  on  a  devise  by  a  man 
to  the  heirs  male  of  his  brother  N's  sohs^  after, 
tind  in  remainder  bf,  a  limitation  to  his  bl^her 
W  and  his  heirs  males ;  and  the  t^e^tettof ,  by  ^a 
wjvedule  annesred  to  his  rsMU  and  referring 
thereto  J  amij  by  a  s^ecla!  verdict,  found  to  be 
part  thereof  and  purporting  to  be  an  account  of 
the  manner  in :  which  he  had  disposed  of  hi« 
property,  Aaid,  "  And  for  want  of  his  "brother 
W's  having  sons,  then  to  his  brother  3^'s  sons^, 
tind  for  want  of  sons,  then  over  f  and  on  an 
appeal  from  the  Court  of  King's  Bench  in  Ire- 
land, (where  it  was  held,  that  the  sons  of  JV  took 

(xj  Suproy  Ld.  Rayna.  37.  {dj  $  J.  Bl.  Rep,  698, 
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^nly  a«i  eetate  fof  life,)  td  the  Coiirtof  King^i 
Bench  in  England,  it  was  determined  that  a 
json  took  an  estate--taiL  This  determination 
vrs8  pronounced,  expressly,  on  the  ground,  that 
by  the  will,  as  explained  by  the  schediile,  the 
son  took  an  estate  for  life  by  impUcatiany  and 
that  estate  attracted  to  him  the  benefit  of  the 
limitation  to  hid  heirs  males  :  so  that  the  court 
assumed  it  to  be  ^facty  that  the  Tsdll  and  $ch€* 
dule  were  in  legal  intendment,  (several  parts  of 
the  s  AM  £  instrument,  and  that^he  words  of  one 
paper,  might  be  called  in  aid  of  the  construction, 
and  in  order  to  the  exposition,  of  the  words  in 
4Jhe  other  paper. 

'  So  as  the  preceding  estate  be  of  freehold,  it  is 
immaterial,  whether  the  same  be  for  life  or  in 
tailj  or  for  the  life  of  the  party ^  or  the  life  of 
ftny  other  person,  or  for  the  join/  or  sev&ral  lives 
of  the  party  and  some  other  periBon ;  or  be  to 
two  persons  jointly,  though  the  limitation  be  to 
their  heirs  as  tenants  in  common  (ef)  ;  or  be 
'^UMSolutey  as  for  life  certainly ;  or  have  a  collateral 
determination,  ^  as  during  widowhood ;  or,  as 
hath  been  already  noticed,  arise  by  expresi 
iimitatioH,  implicaiion  of  law,  or  resulting  use. 

And  though  the  estate  be  determinate  ^n  an 
event  which  may  happen  in  the  lifetime  of  th^ 
mncestot  (g) ;  as  to  ^  and  B  for  the  life  of  C, 

,    (ef)  ^Mbd.fl92. 

(g)  Feame,  33;    PerL  §  337;  Bee  Cases  contra^  Butler*! 
fasipey  ao;  and  DittinctioDay  ii^ra. 

y  2 


314  ON   TB£    RULE   IIC 

remainder  to  the  right  heirs  of  ^,  or  td  a 
\(^oman  during  her  widowhood  (h)^ .  remainder, 
after  her  decease,  to  her  heirs  of  her  body; 
so  that  the  particular  estate  of  freehold  limited 
to  the. ancestor,  may  determine  in  his  life-time; 
in  the  first  example,  by  the  death  of  C ;  and 
in  the  second  example,  by  the  marriage  of  the 
widow ;  and  consequently,  with  a,  view  to  both 
these  cases,  before  there  can  be  any  one  t^ 
fulfil  the  character  of  heirs,  in  relation  to  th<^ 
tenant  of  the  estate  of  freehold,  the  rule  will 

ppply-  . .  .     : 

Jpms  said,  .**  this  remainder,  to  a  widow,  was 

contingent  (i)  '/'  but  this  is  an  opinion  which 

should   pot  be  followed   without  very  mature 

•consideration. 

,  Indeed,  Sir  William  Grant  seems  to  have  beea 
of  a  contrary  opinion  in  Curtis  v.  Price  (h).  He 
observed,^  ^'  If  the  proposed  construction  be 
adopted,  then  the  remainder  to  the  heirs  of  the 
body  of  Eleaiior  Barry,  will  be  not  contingent 
but  vested,  and  will  unite  with  the  estate  for 
life.  I  am  taking,  that  for  granted,  that  it  will 
unite,  thoiigh  it  wajsln  some  degree  argued,  but 
not  pressed,  that,  as  her  estate  is  to  terminate 
in.  case  of  her  second  marriage,  the  two  estates 
could  not  unite  so  as  to  vest  a  complete  estate^ 
tail-     That  point  is  quite  at  rest ;  for  9II  thai; 

(h)    Merrd  and  Runueif,    Ray  no.    126;    Curtis  v.    Price, 
12  Ves.  89. 
(ij  I  Siderf.  207 ;  Butler's  Fei^me,  30. 
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i*  required  by  the  rule  in  Shelley's  case  is,  that 
the  ancestor  shall  take  an  estate  of  freehold^ 
and  afterwards,  in  the  same  conveyance,  an 
estate  shall  be  given  to  his  heirs.  The  estate, 
during  widowhood,  is  an  estate  of  freehold; 
^nd  the  possibility  that  it  may  terminate  in  the 
life  of  the  widow,  and  before  there  can  be  an 
heir,  is  no  objection/' 

Nor  is  it  of  any  importance  that  the  ancestor 
may  or  may  not  be  living  at  the  time  when  the 
gift  to  his  heirs  is,  by  the  words  introducing  that 
gift,  to  take  place  (k) ;  as  to  two  persons  who  are 
husband  and  wife,  during  xheir  joint  lives,  and, 
after  the  decease  of  either  of  theniy  to  the  heirs 
x)f  the  body  of  the  wife  begotten  by  the  husband; 
so  that  the  wife  may  die  in  the  life-time  of  her 
husband,  or  survive  him ;  and  if  she  survive 
him,  her  estatb  of  freehold  will  have  de^ 
termined  in  her  life-time- 

Nor  that  the  ancei^tor  must  die^  before  the 
object  of  the  gift  to  the  heirs  can  be  ascer- 
tained, or,  in  other  words,  before  it  is  certain, 
that  he,  in  particular^  is  the  person  to  whose 
heirs  the  limitation  is  made  (I);  as  to  A  and  J3, 
so  long  as  they  jointly  together  live,  remainder 
to  the  right  heirs  of  him  that  dieth  first. 

Although  the  object  of  that  gift  cannot  be 
ascertained  till  the  death  of  one  of  the  tenants 

(k)  Merrel  aai  Rumse^f  i  Keb.  188;  Raym.  126;  Siderf*. 
437;  4Bac.  Abr.  301. 
ClJ  Fearne,  3a,  33 ;  1  Ihst*  378^ 
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fer  life,  and  although  it  ia  on  ar  eotitifigencjry 
viz.  to  the  heirs  of  the  person  who  sball^raf  €2^ 
that  the  second  gift  ii  made,  and  althotigii 
the  second  limitation  cannot,  by  any  poAsibility^ 
give  him  n  vested  interest  in  his  life-time ;  s  T  i  Lir 
fHB  RULE  APPLIES  ;'  and  the  limitation  tx>  th/^ 
heirs  mW  give  to  the  ancestor  the  benefit  im^ 
ported  by  that  gift- 

The  sereral  examples  introdw^^d  to  illustrate 
the  second  and  third  propositions,  also,  in  some 
degree,  illnstrate  the  first.  The  third  goes 
somewhat  farther ;  exhibiting  a  case  in-  whteb 
the  ancestorV  estate  of  freehold  mu»t  neoes^ 
jfarHif  determine  before  the  limitation  to  his 
heirs  can  give  a  vested  interest.  On  th^^ 
examples,  one  addition^  obeervation  may  be 
made.  They  all,  except  the  last,  immedkLteljr 
and  from  the  first  instant,  grofi  vestbp  lif^-* 
TERESTS,  and  consequently  estates  either  in 
possession  ta  ifr  remfaitider,  to  the  ancestor. 
The  last  example  gives  a  contingent  in*- 
TERBST  to  the  ancestor ;  because  it  is  uncertain 
ivhich  of  the  donees  is  to  be  the  ancestor  to  the 
heitSb 

Suppose  a  particular  freehold  interest  to  b^ 
limits  to  Aj  on  an  event  and  in  remainder,  witk 
a  remainder  to  the  i^ight  heirs  6f  A ;  can  the 
fee  become  vested  in  A  befbre  the  freehcdd 
shall  be  vested  in  him  ?  It  should  seem  not. 

To  bring  a  case  within  the  rule,  the  limita^ 
tion  must  be  to  the  right  heirs  of  the  person  who 


.Shelley's  cj^pt.  Slf 

Ims  the  freehold,  and  not  to  the  right  heirs  of 
another  person ;  for  \yhen  the  right  heirs  of 
^nothi^  person  are  the  objects,  the  donee  for 
life  cannot  take,  except  as  ^  purchaser,  eo 
fiomtne^  or  by  reason  that  there  is,  in  respect  of 
this  limitation,  a  resulting  use  to  him. 
.  These  positions  will  demonstrate,  with  suf«* 
ficLent  accuracy,  of  wh^t  nature  that  estate  of 
freehold  must  be,  which^,connected  with  a  limi*- 
tation  to  the  heirs  T)f  the  person  who  takes  the 
freehold,  will  attract  to  him  the  benefit  of  the 
limitation  to  his  heirs*  They  are  all  examples 
afibrded  by  cases  expressly  determined  on  the 
point ;  and  the  principle  of  these  determinations, 
in  the  terms  they  are  stated,  seems  to  supply 
authorities  for  most  of  the  cases  which  can  be 
proposed,  in  reference  to  the  nature  and  quaUties 
of  the  ancestor's  e#tq|e  of  freehold. 

And,  according  to  one  of  our  most  celebrated 
hw  writers  (mj^  (and  under  this  appellation  the 
name  of  Mr*  Feame  will  readily  occur)  it  may 
be  considered  as  a  general  rule,  "  That  when* 
soever  the  ancestor  takes  an  estate  of  freehold, 
whether  it  be,  or  be  not,  such  as  msjiy  determine 
in  hiiS  life-time,  and  there  is  afterzpardsj  in  the 
ui^me  cimoeyance^  an  fif^nd^ional  limitation  to 
\)ts  rig)it  heirs,  or  bei^s  in  taiJ,  (either  imme-* 
di^tejy,  4nd  withovit  the  interyentiqn  of  any 
ra^ne  i^tjajte  pf  fre^hjC^d,  between  his  freehold 
and  the  subsequent  limitation  to  h|s  heirs;  or^ 
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mediately,  that  is,  with  the  interposition  oi^xti^ 
such  mesne  estate)  there  such  subsequent  limi-* 
tation  fo  the  heirs,  or  heirs  in  tail,  vests  imme- 
diately in  the  ancestor,  and  does  not  remain  inf 
ctintingericy  or  abeyance ;  with  the  distinction 
that  where  such  subsequent  limitation  is  imme-^ 
diate,  it  then  becomes  executed  in  the  ancestor; 
forming,  by  its  union  with  his  particular  free- 
.  hold,  one  estate  of  inheritance  in  possession  r 
but  where  such  limitation  is  mediate,  it  is  thea 
a  remainder  vested  in  the  ancestor,  who  takes 
the  freehold,  not  to  be  executed  in  possession, 
till  the  determination  of  the  preceding  mesne 
estates/' 

To  the  observation,  that  the  limitation  to  the 
heirs,  in  order  that  it  may  give  a  vested  interest, 
must  be  unconditional y  it  must  be  added,  tha£ 
this  limitation  must  be  to  th^,  heirs  of  some 
certain  person,  as  of -4  J5,  and  not  leave  the 
ancestor,  whose  heirs  are  the  designed  bbjectsof 
the  limitation,  unascertained  ;  as  to  the  heirs  of 
-  such  one  of  several  persons  as  shall  Jirst  die.  On 
this  point  some  observations  have  been  already 
made,  and  others  will  be  subjoined. 

So  if  a  gift  be  to  two,  and  the  right  heirs  of 
the  survivor,  the  remainder  is  contingent ;  and 
it  is  contingent  by  reason  of  the  uncertainty  of 
:)he  person  in  whom  it  is  to  vest,  and  not,  in  any 
respect,  on  account  of  the  duration  of  the  par- 
ticular estate. 

The  limitations  are  within  the  rule  in  Shelley's 
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case,'  to  make  the  right  Tieirs  words  of  Hihi-^ 
tation  ;  but  the  gifts  are  governed  by  the  rules 
respecting  contingent  remainders,  and  these 
rules  prevent  the  vesting  of  the  inheritance. 
^  It  is  quite  clear  that  aft  estate  to  A  for  the 
life  of  J3,  and  after  the  death  of  B,  or  after 
the  determination  of  the  estate  of  ^,  would  vest 
the  inheritance  in  A. 

"■  And  it  is  necessary  to  remark,  that  though 
the  limitation  to  the  heirs  may,  originally ^  give 
acoNTiNGRNT  INTEREST,  the  interest  im- 
ported by  that  limitation  may,  by  the  rise  of 
the  event,  or  the  lapse  of  the  time,  which  makes 
the  remainder  contingent,  vest  in  the  ancestor ; 
and  though  the  remainder  should  not  vest  in  the 
ancestor,  and  though  it  could  not,  by  any  pos^ 
sibUitt/y  become  a  vested  interest  in  him,  he  will 
have  the  same  as  a  contingent  interest, 
which  his  heirs,  if  they  ever  become  entitled, 
must  derive  from  him  by  descent.  And  this 
interest,  though  it  cannot  be  granted  or  trans- 
ferred by  deed  or  fine,  may  be  bound  by 
estoppel,  and  will  confer  on  its  owner,  if  the 
person  be  ascertained,  the  right  of  releasing^ 
&c.  and  also,  unless  there  be  an  intail,  the 
power  of  alienation  by  will. 
'  The  positions  whi(ih  have  been  advanced; 
will  have  led  to  the  opinion,  that  the  quaUty  of 
the  estate  to  pass  by  the  limitation  to  the  heirs^ 
with  regard  to  its  being  vested  or  contingent; 
will  not,  in  any  case,  depend  merely  on  the 


Qi^^re  or  quality  of  the  anoeator'aeiitatQ  of 
^whold ;  with  the  exception,  perhap«i,  th«kt  th« 
gift  to  the  heini  cannot  give  a  title  to  a  veste4 
intereati  while  the  freehold^  which  is  to  attract 
the  benefit  of  that  limitation,  is  a  mere  contin- 
gent  intereat. 

The  contingency  of  an  intexest  under  a  limi^ 
tation  to  the  heirs,  must  depend  on  some  cim* 
cumstance  or  event,  independent  of  the  deter- 
mination of  that  estate ;  making  it  nectary 
that  some  act  should  be  done,  time  elapse^  ^or 
event  take  pUce,  which  is  so  far  unconnected 
with  the  determination  of  the  ancestor's  estate^ 
that  it  maj^  not  happen  during  the  continuance 
of  that  estate^;  nor  in  the  instant  in  which  it 

All  these  observation^  take  the  applica^MNQ 
of  the  rule  to  be  granted,  and  proceed  on  a 
supposition  of  its  applicability. 

In  those  insta^nces  also  to  which  the  rule  doe^ 
not  apply,  the  limitation  to  the  heirs  as  such  willy 
according  to  the  circumstance  that  their  ancestor 
is  living  or  dead,  give  a  vested  or  contingent 
intereiftt  to  tk$  per$oHs  who  are  the  oiffcctSf 
described  by  the  terms  of  the  gift. 

Also,  though  the  estate  of  freehpl^  be  limited 
to  two  or  more  persons  jaintfy^  or  as  tenants 

XN  COMMON,    T^E  AVI^B  IS  ADMISSIBLE. 

Whether,  under  such  circunist^nQes,  the  limi-» 

■ 

tation  to  the  heirs  will  give  a  joint  interest,  or 
several  and  distinct  interests,  to  the  ancestorsi 
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vt  te  one  4>f  thedft  separately ^  will  depend  ob  the 
l^nils  6f  the  gift  to  tbe  heirs^  dB  will  be  noticsed 
in  the  sequel  of  these  observations. 

Also,  though  tbe  freehold  be  limited  to  Me 
person,  iAA  tbe  limitation  be  to  the  heirs,  cht 
^irs  of  the  body,  of  that  person  and  anothetf 
pr  of  that  person  and  several  atherSy  &e  ancj^oi^ 
taking  the  estate  of  freeh61d  may^  under  ^us 
ruloy  (and,  with  certain  exceptiooSi  arising  frotti 
the  circumstance  that  tbe  heirs  may  be  the 
issue  of  two  persons  who  are  iBarried,  or  may 
lawfully  intermarry,)  have  the  inheritance,  to 
the  extent  of  that  part  which  is  his  share; 
according  to  the  number  of  persons  te  whose 
heirs  the  limitation  is  tinade. 

On  this  point,  also^  some  further  remarks  will 
be  made  in  a  subsequent  part  of  this  chi^ter. 

It  must  be  observed  too,  in  this  place^  th^ri 
the  several  limitatiom  to  the  ancestor  and  hi§ 
heirs^  must  both  give  interests  &f  the  same  nature 
or  quality^  either  both  legal  or  both  eqidtMe; 
and  not  one  a  legal  and  the  other  a  trust 
estate(n)  ;  and  it  has  sometipi^s  been  said,  tbe 
ancestor  must  not  have  the  estate  ef  freehoUi 

MlftRELY  AS  A  TRUSTEE  (o). 

Of  equitable  estates,  w0d  trusts  for  separatd 
use,  and  estates  aorising  froiti  devises  in  wiUs^  as 

CnJ  Fearne,  68 ;  Jams  v.  Say  and  5efe,  8  Vin.  o^a.  c.  19 ; 
3  Bro.  P.  C.  4^8 ;  Tippen  v.  Conn,  Carth.  273 ;  4  Mod.  380 ; 
Sihestef  v.  Wtbon,  s  Term  Rep.  kl  B.  444;  JDm  ▼•  Uidts^ 
7  T.  Rqk  344 ;  Ve§kMB$  and  Jtfmif,  7  T.  R^  348;  Dap «x 
deHfi.  WMte  t.  ak/ip$fm^  5  fitst,  16a;  Dm  ▼.  Aosmmj)^^ 
3  East,  532.  /  (<^X  SMp¥S,  siK  ' 
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forming  exceptions  to  the  rule,  some  h6tlcd 
will  be  taken  before  the  present  subject  shall  be 
dismissed. 

The  limitation  to  the  heirs  iriust  be  to  the 
heirs  of  the  person  who  takes  a  freehold,  and  not 
to  the  heirs  of  an  ancestor  of  that  person  ;  and 
it  must  be  to  those  heirs  generally  or  specially  ; 
and  the  estate  will  be  a  fee  or  fee-tail,  and  a  fee* 
simple,  determinable  or  qualified,  and  a  fee-tail^ 
general  or  special,  according  to  the  extent  of  the 
words  of  limitation  to  the  heirs. 
•  In  a  deed,  the  gift  must  be  to  the  heirs,  of 
heirs  of  the  body,  as  a  class,  and  not  to  a 
single  heir ;  and  a  gift  to  la  man  for  life,  re- 
mainder to  his  heirs  male  in  fee,  was  decided 
to  be  a  gift  to  the  person  who  first  answered  the 
description  (p).  At  the  same  time,  it  is  to  be 
remembered,  that  in  wills,  the  words  heir  of  the 
body,  may  be  nomen  collectivum^  and  be  de- 
scriptive of  successive  heirs  f^y^,  and  influenced 
by  the  rule. 

The  heirs  must,  in  deeds^  be  described  by  that 
woird,  and  in  wUh  by  the  same,  or  some  such 
appropriated  or  substituted  term,  and  as  the 
das$  or  denomination  of  persons,  who  are  the 
legal  successors  of  the  ancestor,  in  a  regular 
course  of  descent,  with  a  view  to  an  estate  in  fee 
or  fee-tail  to  be  derived  from  him. 

,   (p)  Bayley  v.  Morrisy  4  Ves.  785. 

.  (q)  See  chap,  on  Fee ;  Dubber  v.  Trothpe^  8  Vin.  Abr.  233 ; 
Jli^ards  v.  Bergavenny^  2  Vem.  324;  Blackburn  v«  StabUtp 
2  Ves.  &  Beames,  370. 
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These  heirs  may  be  named ,  , 

1st,  To  take  immediately  after  the  death  of 
the  ancestor;  or, 

3dly,  At  any  time  after  the  determination  #f 
his  estate^  though  that  estate  may 
determine  in  his  life^time ;  or,  , 

Sdly,  They  may  be  named  to  take  after  the 
determination  of  estates  hmited  in 
.  remainder  of  the  estate  of  the  ancestor, 
and  notwithstanding  .  the  ancestor's 
estate  must  determine  before  the  limi- 
tation to  his  heirs,  if  *  considered  as 
heirs  taking  in  their  own  right,  could 
give  a  vested  interest ;  or, 

4thlyt  They  may  be  named  to  lake  at  a  time 
which,  in  reference  to  the  estate  limited 
to  the  ancestor,  without  any  dependance 
on  other  estates,  may  not  happen  so 
early  as  the  period  at  which  the  ances- 
tor's estate  will  determine  ;  or, 

5thly,  The  limitation  to  the  heirs  may  be  made 
to  depend  for  effect  on  a  contingency, 
or  to  give  an  interest  which  may  be 
contingent^  from  the  uncertainty  of  the 
person  described  as  the  ancestor  (r).  i 
To  a  limitation  to  the  heirs,  to  take  effect  by 

SPRINGING  USE,  the  rule  has.no  application. 

This  is  admitted  (rr) ;  and  ought  to  have  great 

influence  in  deciding  th#  effect  of  a  limitation 

fr)  Supra,  315,  31^- 

Crr)  Fearne,  414;  Zioyrf  v,  CarCTu,  Prec;  in  Chan.  72  ;  Show 
Par.  C?.  137. 
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to  a  man  in  exprew  terns  bj  one  4eed,  and  a 
IwiiWatJAn  by  aModier  deed  or  instmiiieDt,  to  hift 
iieirsy  under  a  power  of  appomtnent  contained 
m  die  first  deed.  For  wliat  more  or  less  than 
a  eprnging  nae,  is  an  use  t»  arise  from  the 
exercise  of  a  power  of  a|^intment2L  ^ 

The  case  of  the  qprmgmg  sse  also  seems  to 
prove  the  positiOD,  that  the  limitation  to  the 
hein  wmft  be  bj  way  ot  remnamdcr  ($J^  and 
remobdy,  and  in  some  degree  at  least,  if  not 
immediately  expectant  on  Ae  ancestor's  estate 
of  fre^M^ :  fer  on  what  other  possible  groond 
can  an  objection  be  raised  against  the  tide  of 
the  ancestor  ander  the  limitation  to  his  kdn  f 
Hie  case  of  a  springing  nse  '%b  modi  stronger 
in  favour  of  die  role,  than  the  instance  of 
several  limitations  arinng  from  different  instni* 
meats ;  thot^h  the  limitation  to  the  heirs  is 
made  in  parsoance  ef  a  power  of  appoint- 
MEKT  TO  usBS,  Contained  in  a  deed  or  instra- 
ai^it  giving  the  ancestor  an  estate  ofJreehfJd. . 

it  is  also  requisite  that  the  limitation  should 
be  to  the  heirs  qf  the  penon  who  takes  an 
estate  of  freehold;  thus  treating  him  as  the 
ancestor. 

That  the  limitation  may  be  to  the  heirs  on  a 
osfHtingencyy  is  {Nroved,  in  addition  to  the 
authorities  already  cited,  by  a  case  in  which 
a  gift  was  to  A  for  life,  and  if  she  married 
after  the  death  of  the  testator,  and  had  heirs  of 
her  body,  then  the  heirs  to  have  the  land».  and 

C^J  feune,  41& 


1 

dtiU  the  ancestor  took  the  benefit  of  the  limw 
tation  to  his  heirs  (t). 
'  It  has  been  proposed  that  the  limitation  to- 
the  heirs  roust  be  to  them  as  a  d&sg  of  peraon« 
and  the  legal  successors.  By  these  poditions  it 
must  fu>t  be  understood  that  the  iiitmii^  of  the 
parties  necessarily  must  be  that  the  heirs  ^mdd 
take  by  descent  (u) . 

On  the  iine  of  distinction,  on  this  pointy  the 
more  material  obserratioiis  have  been  already 
made. 

All  that  is  required,  to  call  the  rule  into  opera- 
tive force  is,  that  the  heirs  should  be  designated 
to  take  in  that  character,and  by  that,  or,  in  wills, 
some  such  imbstituted  name(x) ;  or,  in  the  rnor^ 
pointeid  language  of  Mr.  Feame  (y)^  "  That  the 
linitafeion  to  the  heirs,  &c.  is  so  calculated 
and  directed,  that  the  person  claiming  under 
it,  must  entitle  himself,  merely  under  the  ife- 
fscn^ion  of  heirs^  of  the  species  denoted  by  the 
Words  in  their  technieahsense^  and  that  there  is 
nothing  to  restrain  the  same  words  from  equally 
extending:  to,  and  comprehending  all  othei^ 
persons,  successively  answering  the  same  de-i 
BcripUon,  or  from  entitling  them  alike  under  it, 
and  by  that  name  only. 

Nor  will  it  be  any  objection  to  the  applica^ 
tion  of  the  rule,  when  the  ciroumsteinces  which 

( O  1  Roll.  S39. 1.  3a ;  Com^  Dig.  Devise  (N.  5.) 

(u)  Harg.  Tracts,  1  Vol.  562,  563.  > 

Co:)  See  supra,  p.  3^2 . 

fy^  On  ContiDgent  keniakider8>  p.  313;  and  see  1  Harg. 
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call  the  rule  into  operation  exists  that  it  appears 
to  be  probablcj  nay  even  certain,  that  the  heirs, 
as  a  class  of  persons^  were  intended  to  take  ori-» 
ginally,  in  their  own  right,  and  that  the  first 
estate,  viz.  the  estate  of  freehold,  was  meant  to 
be  a  m^re  estate  for  life,  without  any  further 
interest,  present  or  remote,  in  the  ancestor  fjz:^. 

Even  a  declaration  that  the  heirs,  or  heirs  of 
the  body,  should  take  by  purchase^  would  not^ 
singly  and  alone^  exclude  the  rule. 

In  many  cases,  arising  as  well  on  deeds  as  in 
milSf  this  has  been  the  evident  intention^  and  yet 
it  has  not  prevailed.  The  object  of  the  rule  is, 
as  it  has  been  shown,  to  frustrate  this  in- 
tention, as  often  as  the  word  heirs  embraces 
ail  the  persons^  successively  answeringthat 
PESCiiiPTiON,  as  the  class  of  persons  de- 
scribed by  that  term ;  for  when  the  author  of 
several  gifts,  one  to  the  ancfestor,  the  other  to 
his  heirs,  or  heirs  of  his  body,  means  that  the 
ancestor  should  take  for  his  life  only,  and  that 
every  other  person  who,  in  succession  from  gene- 
ration to  generation,  shall  be  his  heir,  should  take 
as  his  heir,  and  yet  that  these  heirs,  or  some  of 
them,  should  take  in  their  own  right,  as  purchasers 
by  that  name,  independently  of  their  ancestor,  he 
then  means  that  which  the  law  will  not  suffer  him 
togive^  or  the  heir  to  take  as  a  purchaser; 
for  all  persons  claiming  under  a  description  or 
words  of  designation  of  all  possible  heirsj  must 
t^ke  as  heirs  and  not  as  purchasers  ;  for  taking 

(»)  1  Brown's  Ch.  Ca.  320;  Thong  ▼.  Bedford^  ibid.  313% 
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under  the  name  and  in  the  character  of  heirs^ 

« 

they  roust  take  in  the  quaUty  of  heirs ;  by  de* 
flcent,  and  not  by  purchase  (a) . 
*  So  in  other  instances,  though  a  reference  has 
been  made  to  the  Umitation  to  the  heirs^  as 
giving  contingent  interests  (bj^  and  making  it 
proper  to  insert  a  limitation  to  trustees  for  sup- 
porting these  interests,  while,  in  fact,  there  w6re 
not  any  interests  of  this  quality,  unless  the 
limitation  to  the  heirs  should  be  construed  to  give 
an  interest  to  them  as  purchasers  by  that  name ; 
or  though  words  explanatory  of -the  intention 
of  a  testator,  and  restrictive  of  the  powers  of 
alienation,  which  may  be  exercised  by  tenant,  in 
tail,  have  been  added  (^c^ ;  or  though  it  ha&. 
been  declared  in  terms,  that  the  heirs  were  to 
take  by  purchase  (d) ;  or  severally  and  suc- 
cessively byway  of  remainder  {e)j  jot  as  tenants 
in  common,  and  not  as  joint-tenants  (f)  or  the 
gift  has  been  to  heirs  of  the  body,  if  any,  with 
a  limitation  in  default  of  such  issue  (g) ,  the 
rule  has  been  applied. 


Observations  to  this  effect  have  been  already 
urged ;  and  in  proof  of  these  positions,  other 

•  •      * 

(a)  P.  TkurUnv  in  Jona  and  Morgan,  i  Bro.Cb.Ca.  2120. 
(bj  Coidson  and  Coulson,  2  Str.  1125;  Ambrose  and  Hodg' 
trnif  supra ;  Sailer  and  Masterman,  Fearne,  250 ;  Ambl.  344. 
(c)  HoAfts  V.  Fordf  2  Black.  Rep.  698. 
(dj  1  Harg,  Tracts,  562. 
CeJ  Larve  v.  t)aviSf  2  Lord  Raytn.  1561. 
'  fJJ  Doe  V.  Smithy  7  T.  Rep.  532 ;  but  see  4  Bra.  C.  C.  5411. 
(g)  Elton  V.  Eason,  in  Note  to  1  Merr.  67 k 
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cases  will,  in  considering  the  exceptions  to  the 
rule,  be  introduced. 

Indeed,  it  may  be  assumed  as  a  general 
position,  that  it  is  more  on  the  sense  and  extent 
in  which  the  wcycd  heirs  is  used  in  a^  deed, 
^1,  or  other  instrument,  than  on  any  other 
circumstance,  that  the  construction  of  the 
several  limitations  must  depend. 


.  The  observation  suboiitted  to  the  reader,  on 
the  object  of  the  rule,  showing  its  political 
tendency,  most  be  called  to  Hs.  recollection. 

From  these  observations^  the  meaning  which 
is  affixed  to  the  terms  ^^  a  class  or  denomination 
df  persons,'^  may  be  easily  comprehended. 

As  the  great  object  of  the .  rule  is,  from 
the  limitation  to  the  heirs,  to  jaise  an  interest  to 
the  ancestor,  the  circumstance  ^^at  the  an* 
cestor  takes  an  estate  under  the  limitaftioii  to 
kis  heirs,  renders  that  limitation  of  the  ^some 
effect,  as  if  it  were  made  to  him  and  his  heirBy 
or  his  heirs  of  his  body. 

It  follows,,  that  the,  heirs  cannot  take  as  pur-- 
chasers ;  and  if,  by  reason  of  the  death  of  the 
ancestor  in  the  life-time  of  a  testator,  or  for 
any  other  cause,  the  limitation  of  the  estate  of 
freehold  should  be  or  become  void  as  to  hinij 
the  limitation  to  his  heirs  would  ako  be  void. 

This  point^  was  determined  in  the  case  of 
Hodgson  and  Ambrose,  which  has  been  so  often 
noticed. 


y 


/" 
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Not  doed  the  rule  interfere  with  die  quality 
of  the  estate,  to  make  it  wsttd  or  c&ntingentj 
otherwise  than  by  estabtifi^ihg  the  point,  that 
the  inteicest  cannot  be  etmtingent^  merely  from 
die  ccrcttmstance  that  the  heirs  of  a  particular 
person  who  is  living  and  ascertained  are,  in 
terms,  the  object  of  the,  limitation. 

Nor  will  "die  qualky  of  the  estate  limited  to 
the  heii^  he  detemuned  by  the  quality  of  the 
estate  limited  to  the  ancestors:  therefore, 
thougii  the  f  imitation  foe  to  the  heirs,  as  tenants 
in  common,  it  does  not  follow  that  the  estate 
of  free^d  ^all  partake  bf  liiat  quality  (h). 
So  tlie  ancestors  may  take  the  freefuM  as 
jmnt4enant$9  and  the  inheritance  as  tenants  in 
common.  Thus,  a  gift  to  two  (who  may  not 
ktwfuily  mtermarry)  for  their  lives,  with  re- 
iiSainder  to  the  heirs  of  their  bodies,  will  be  a 
joint  fredbold  in  them,  with  several  inhe- 
ritances (i). 

It  is  too  much,  however,  to  concede  the 
poAtion  inferred  from  JBrooice,  tftiat  the  heir 
sAradl  be  in  as  ^eir,  i£  by  any  possibility  his 
Either  mAglit  ^ave  i^  the  possession :  if  by 
tins  position  it  is  to  be  unden^tood,  that  the 
limitation  to  jthe  heirs  wouM  give  a  vested  in- 
terest, in  ^v€try  case  in  wfhich  the  ancestor 
becomes  entitled  ued^r  that  limitation. 

That  position  ou^ht  to  be  confined  to  "Che 
fMmner  m  whidh  «he  hew  k  to  claim,  without 

Ch)  Hogens  v.  jf^tn^vie,  j  M«i.  :1»9I8. 
fij  1  Inst.  182  a. 
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any  rbgard  to  the  quality  of  the  ancestor's  in^ 
terest;  and  now  since  it  is  settled  that  the 
ancestoi^  will  be  entitled  to  the  benefit  to  be 
derived'  under  the  limitation  to  his  heirs,  though 
it  be  impossible  for  that  limitation  to  give  a 
vEspTED  interest  in  his  life-timey  the  position 
cannot  be  cited  for  any  useful  purpose. 

So  far  from  being  law,  to  prove  that  the 
limitation  to  the  heirs  cannot  give  a. contingent 
interest,  in  those  instajices  in  which  the  ancestor 
is  to  be  entitled  uilder  that  limitation,  the  con- 
trary position  is  clearly  established. 

Grants  that  either  from  the  uncertainty  of 
a  person,  ti^hose  heirs  are  within  the  terms  of 
the  limitation ;  or  of  the  event  on  which  thia 
limitation  is  to  have  effect;  or  from  the  con- 
sideration that  the  remakider  to  his  heirs  is,  in 
point  of  intention,  and  by  reason  of  words  which 
refer  to  some  event,  as  the  marriage  of  C,  or  of 
himself;  making  it  necessary,  in  order  to  the 
commencement  in  possession  of  the  remainder 
passing  under  the  limitation  to  the  heirs,  that 
some  act  should  be  done,  or  some  event  take 
place,  the  limitation  to  the  heirs  may  give  a 
contingent  interest. 

On  the  other  hand,  notwithstanding  the 
ancestor's  estate  of  freehold  may  determine  in 
his  life-time,  and  consequently  before  any 
person  can  answer  the  description  of  his  heins ; 
as  to  ^  during  her  tmiowhood,  remainder  after 
her  decease  to  her  heirs ;  or  to  husband  and  wife 
for  their^om^  lives,  and  after  the  death  of  either 
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of  them,  to  the  heirs  of  the  body  of  the  wife  by 
the  husband  to  be  begotten ;  the  interest  iiti- 
ported  by  the  limitation  to  the  heirs,  will  not 
be  contingent y  merely  iot  that  reason. 

The  instance  last  adduced,  is  taken  from  the 
case  of  Merrel  and  Rumset/  (k) .  In  that  case  it 
was  argued,  that  as  the  remainder,  depending  on 
the  estate  to  the  husband  and  wife  for  their  joint' 
lives,  was  limited  to  the  heirs  of  one  of  them^  so 
that  it  might  be  frustrated  in  case  the  wife  should 
survive,  it  was  contingent ;  because,  by  the  death 
of  the  husband,  the  estate  for  life  would  deter- 
mine, and  the  heirs  of  the  body  of  the  wife  by 
the  husband  could  not  take,  because  nemo  est 
hares  vkentis. 

It  is  observable,  that  this  argument  proceeded 
on  the  assumption  that  the  limitation  to  the  heirs, 
(not  from  the  terms  in  which  it  was  introduced, 
for  they  provided  for  the  death  of  the  husband  in 
the  life*lime  of  the  wife,  by  limiting  the  remain- 
der, to  commience  on  the  death  either  of  the 
htisband  or  wife,  but  from  the  objects  of  the 
Citation,  considered  as  uncertain  persons)  gave 
an  interest  which  could  not  take  effect  in  posses* 
sion,  till  the  decease  of  the  wife ;  and  that  it  must 
be  contingent,  because  the  particular  estate 
might  determine  before  that  event;  but  by  the 
Court,  clearly,  and  with  some  displeasure  at  the 
argument,  the  words,  heirs^  &c.  are  not  ^ords  of 
purchase  J  but  of  limitation  to  the  wife  ;  and  the 
estate  vests  in  her  presently ^  and  is  not  in  con^ 

(k)  4  B*W5.  Abr.  303. 
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tifigfiftci/ ;  as  if  an  ^stott  be  limited  to  a  woitidi> 
durante  vidaitatty  remainder  to^  her  heiri^  ot  the 
heir^  of  her  body,  this  is  a  fee-simple  w fee-tail^ 
executed  in  her  presently;  and  though  she 
afkerwa]^d9  marrksy  yel  that  sliall  not  destroy 
the  estate  that  ^'^^  vested  atnd  well  settled  in 
her  before ;  and  here  the  re»nainder  closes  with 
ihe  pofikutat  e^ate  t9  (M  purpdsesj  but  dhiding 
the  jotnt-tenamtfi  and  is  no  more  than  an  estate 
to  thei  hitsband  and  wife^  and  the  hdirs  of  tfat 
body  of  the  wife. 

Fr6m  the  opinion  delivered  in  thitf  cas^, 
it  is  a  fair  inference^  that  the  limitatioci  to  dw 
heirs  will  give  a  tested  interest^  in  all  thobe  ease^ 
in  which  it  would  give  an  interest  of  thia  sort^  if 
hmfited  to  the  aneestor  aiid  his  heita.  The 
spirit  of  the  rule,  and  the  decisions  thereon^  lead 
t6  this  conclusions  aiid  t£is  was  the  optnion 
which  ^itWilUam  Grant  expressed  in  the  case 
oi Curtis  V.  Price ;  and  that  case  seems  to  have 
settled  thi«(  poittt^ 

There  are  passnges  in  Fwme  (I)  whibb  atotti 
to  fetour  a  contrary  opinion.  That  opimon^ 
however^  respectable  as  k  is,  and  fbUy  as  it 
might  have  been  considered  by  the  leitmed 
writer,  cannot  be  opposed  to  the  express  detw^ 
mination  in  Merrel  and  Rumsey ;  and,  in  shorty 
Mr.  Feame  does  not  advance  it  clearly  as  si 
position^  that  the  interest  is  continent  *  All  he 
seems  anxious  to  ^stdbHsh  i^,  that  the  limttatian 
to  the  heirs,  connected  with  an  estate  ef  freehold 

(I)  Piq5©  33.  38,  39. 
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in  their  ancestor,  must  at  least  give  a  eontingent 
remainder  to  the  anqestof,  and  that  the  heirs 
cannot  be  pvrchasierSy  though  it  is  possible  the 
limitation  to  them  may  qot,  or  even  though  it 
be  impossible  it  ever  should,  give  a  vea|;ed  in-* 
terest  to  the  ancestor.  And  it  is  to  be  addedf 
that  Mr«  Feame  (m)  hs^  in  so  mapy  words  ob** 
served  y  the  better  conclusion  seems  to  be,  that 
the  possiUlity  of  the  frediold  determining  in 
the  life  of .  the  anc^tor,  does  oot  keep  the 
subsequent  limitation  to  his  heirs  from  attaching 
in  himself  ds  a  vested  inter^*  This  passage 
then  removes  all  doubt  of  his  opinion. 

The  distinction,  maturely  considered,  seems 

to  be,  that  a  remainder  to  the  h^s,  or  heirs  of 

the  body,  of  a  person  who  takes  a  preceding 

estate  of  freehold,  never  will  be  contingent,  on 

accoi^nt  of  any  event  arising  from  the  particular 

estate;  taking  such  determination  singly:  but 

the  gift    to    the   heirs    may    be   contingent^ 

because,' 

1st,  It  is  limited  by  words  of  contingency. 

2dlyy  Because  it  is  limited  to  the  heirs,  &c.  of 

an  uncertain  or  un^^ceitained  person; 

as  the  survivor  of  several  persons, 

3dly«   Because    the  remainder  is   limited  to 

commence  in  express  terms,  at  a  period 

which,  in  intention  as  well .  as  by  the 

terms,  provides  that  some  other  event 

than  that  which  is  to  determine  the 

particular  estate,  must  arise  before  the 
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gift  to  the  heirs  should  confer  the  right 
to  the  possession. 

The  last  instance  may  be  exemplified  by  a 
gift  to  A  for  life,  and  from  and  after  the  deaths 
of  A  and  JB,  to  the  heirs  of  the  body  of  ^. 
It  would  be  inconsistent  with  all  the  rules 
which  govern  remainders,  or  the  construction 
of  deeds  or  wills,  that  the  owner  of  A's  estate 
should,  by  reason  of  the  gift  to  the  heirs,  continue 
the  possession  after  the  death  of  A^  notwith* 
standing  B  should  be  living  at  the  death  of  A. 

When  an  estate  of  freehold  is  limited  to  an 
individual,  and  there  is  aft:erwards  a  limitation 
to  the  heirs,  or  heirs  of  the  body,  of  that  person 
and  of  another,  by  the  sanie  clause  and  by  copu- 
lative words  (n);  thus,  to  A  for  life,  remainder 
to  the  heirs,  or  heirs  of  the  body,  of  A  and 
JB  fo)j  and  these  persons  are  not  husband  and 
wife,  nor  may  lawfully  intermarry,  the  limitation 
/•to  the  heirs  will  be  construed,  as  to  one  moiety, 
to  give  the  inheritance  to  the  ancestor  who  has 
the  freehold ;  and,  as  to  the  other  moiety,  to 
give  a  contingent  remainder  to  the  heirs  of  the 
^person  who  has  not  any  estate  of  freehold.  But 
when  the  several  persons,  in  the  case  of  a  limi- 
tation to  the  right  heirs^  are  husband  and  wife ; 
or  in  the  case  of  a  limitation  to  their  heirs  of 
their  bodies  (pj^  are  married^  or  may  lawfully 

(n)  ^  Leon.  4 ;  3  Rep.  8. 
(o)  a  Roll.  Abr.  417.  pL  6. 

(p)  Frogmorlon  ex  dem^  fiobinson  v.  Wharreify  3  Wfls.  125; 
2  Bl:  Rep.  728;  Dyer,  ij)\  Fearne,  461. 
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iiitermanry  (q)  ;  in  the  former  case,  the  limi- 
tation to  the  heirs  will  give  the  interest  which 
it  imports  to  their  heirs,  being  the  issue  of 
their  bodies,  originally  mfee ;  and,  in  the  latter 
case,  qti&cuTique  via  data,  the  heirs  will  be 

PURCHASERS    0¥    AN    ESTATE-TAIL,  without 

any  right  in  either  of  their  ancestors,  arising 
from  liie  gift  to  their  heirs. 

On  the  case  of  Roe  and  Quartle^j  cited  in  the 
notes,  it  is  to  be  observed,  that  neither  of  the 
ancestors. took  any  preceding  estate  of  freehold* 
Assuming  that  this  circumstance  does,  not- 
withstanding the  repqrt  in  3  Leon.  4.  which  is 
to  the  contrary,  make  no  drfierence  in  the  law 
on  a  limitation  in  these  terms,  so  as  only  one 
of  the  parties,  either  the  husband  or  wife,  take 
an  estate  of  freehold  ;  the  case  of  iloe  v.  Quart* 

'iey  is  introduced  as  an  authority  to  warrant 
the  position  as  stated ;  and  it  is  with  satii^acdon 
that  tbe  name  and   positions  of  Mr.  Feame 

^caii  be  vouched  in  support  of  the  same  com 
elusion  (r). 

When  the  husband  and  wife,  or  a  man  and 
woman  who  may  lawfully  intermarry,  have  an 
estate  of  freehold  to  themselves  jointly^  the 
limitation  to  their  right  heirs  will,  under 
these  circumstances,  give  them  the  inheritance 

(q)  Roe  V.  Quartleyy  Feame,  44.  47-  ^5;  »  Term  Rep. 
K.  B.  630;  Denn  v.  Gillotty  2  Term  Rep.  435 ;  a  R.  Ab.  417. 
H.  pi.  1,  2 ;  Dy.  64;  1  Leon.  102  ;  Lane  and  Pannd,  1  RoU. 
Hep,  338.  317.  438. 

(rj  Page  460. 
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jointly  (sj.  In  the  cases  cited  as  in  point,  to 
warrant  the  position  so  far  as  it  relates  to  the 
heirs  of  the  bodies  of  two  persons  vho  are  hus* 
band  and  wife,  one  of  them  had  an  estate  of 
freehold,  and  in  regard  to  a  limitation  to  the 
heirs  of  the  bodies  of  two  persons,  one  of  whom 
only  takes  a  preceding  estate  of  freehold,  it 
does  not  make  any  difference  whether  these 
persons  are  husband  and  wife  or  not,  so  as  they 
may  lawfully  intermarry  (t).  When  both  these 
persons  take  an  estate  of  freehold,  etfher  tOr 
gether  or  successively,  that  estate  will  entitle 
THEBt  JOINTLY  to  the  beiiefit  of  a  limitation  to 
tlieir  heirs,  or  to  their  heirs  of  their  bodies  (u). 

In  another  case,  A  and  a  wooian  bad  an 
estaite  for  tineir  lives,  with  a  remamder  to  the 
heirs  of  the  bodies  of  the  woman  and  B  who 
was  her  husband ;  and  it  was  detennined  that 
the  heirs  should  take  by  purchase  (x) . 

In  those  cases  in  which  a  grant  or  limitation 
is  made  to  two  jointly,  and  the  heirs  of  one  of 
ihemfyjj  the  limitation  to  the  heirs  wiUgive  the 
entirety  as  an  interest  to  thw.  ancestor,  either  by 

(sJ  2  BL  Rep.  1211  ;  Com.  Dig.  Estates^  K.  i.' 

CO  3  KoH.  Abr.  p.417.  H.  pi.  i,  q;  Dyer,  99.64;  1  Leon. 

(u)  Gcn^ff  and  Toj/lor,  Sty.  Rep.  395 ;  BoUman  v.  Wharr^^ 
3  Wils.  125.  144;  2  Bl.  Rep.  728;  Stephens  v.  Brehridge, 
1  Lev.  36 ;   Raym.  36 ;  Lane  v.  Pannel^  1  Roll.  Rep.  238. 

317-  438. 
fx)  Lane  v.  Pannd,  1  Roll.  Rep.  238.  317.  438. 

(if  J  Fearne,  41 ;  WiscofB  case,  2  Rep.  61 ;  IVinchester'n  case, 
3  Rep.  1 ;  Franklin  v.  ClHkerOy  Salk.  568 ;  (koen  ▼•  Morgan^ 
3  Rep.  5 ;  1  Inst.  164  b.       ' 


way  of  immeiimte  estate,  so  as  to  be  connected 
withy  and  fonn  part  of,  the  estate  of  freehold, 
subject  to  the  mttresi  (f  the  jmnt-ienmii,  or  by 
way  of  rettsondePy  aocordii^  to  the  fosm  of  th« 
gift,  and  the  circumstance  that  it  does  or.  does 
not  connect  the  limitation  to  the  heirs,  with  the 
timitation  to  the  ancestor;  aS  to  two  jointfy^ 
imd  the  hdrs  or  heirs  &c.  of  one  of  tb^  ;  or 
makes  a  distinetioii  between  the  several  limir 
tations,  and  the  times  at  wUcb  they  are  to  confer 
a  right  to  the  possessioQ ;  as  to  two  jomtly,  and 
from  ONdqfter  their  decease  to  the  heir$  of  one  of 
them(^). 

This  seems  to  be  the  law  on  the  subject ;  yet 
.  the  |KMnt,  diat  the  limitattoD  to  the  heirs  tvill 
give  a  remainder y  itfhco  that  limitation  is  distinct 
from  ths  litnitatidii  to  the  ancestor  .and  the 
otfasir  pdrson  jok^hf^  is  not  stHBoiently  clear, 
from  the  detfenntndd  casesi  to  be  relied  oti  as 
definitively  settled. 

-  Ill  Qm!9flB(a)  case,  the  hnsbafid  and  wife 
y»ete  seitfeAi  under  limitatioas  to  them  and  the 
hiir9  dfthe  iod^ov  tub  HysBA^WD,  and  the 
hiisband  alone  suffered  a  common  recovery  in 
which  he  was  tenant,  and  vouched .the'com^ 
mois  vouchee ;  it  was  held,  that  the  recovery 
did  NOT  1&AJH  the  issue  or  remainder-men:  and 
in  the  .Marquis  of  Winchester's  case  (b)^  limi- 
tations were  idade  to  a  man,  and  a  woman  not 

(z)  Litt.  §  578 ;  Perk.  §  88.  3^7. 

(aj  3  Rep.  5  ;,Moor,  310. 

(hj  3  llep.  1 ;  1  Vol.  Convey,  p.  31.  51.  86.9$.  135. 
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bis  wife  J  and  the  heirs  of  the  body  of  the  marti 
and  he  suffered  a  recovery  with  single  voucher 
of  the  entirety ;  and  it  was  held  to  be  good  for 
one  moiety,  against  the  issue  and  remainder- 
men.  Each  of  these  cases  was  determined  on  the 
ground  that  the  man  had  not,  in  the  case  of 
Owen,  an  estate-tail  in  possession  in  any  part  oi 
the  lands ;  and  in  tlie  case  of  the  Marquis  of 
Winchester^  that  he  had  an  estate-tail  in  pos- 
session of  one  moiety  only ;  and  yet  in  the  case 
of  King  and  Edwards  (c)  it  was  held,  that 
the  estate-tail  was  so  far  executed  in  possession, 
that  9^  feoffment  by  the  husband  and  wife  created 
a  diicontinuance  of  the  entirety. . 

It  is  advanced  too  by  Mr.  Wooddesan  (d)^ 
in  a  note  to  his  Vinerian  Lectures,  that  **  If 
the  particular  estate  be  to  ^  and  JB,  jointly  for 
their  lives,  remainder  to  the  heirs  of  the  body 
of  Bi  this  will  be  an  estate-tail  inB^  executed 
in  J3,  so  as  to  make  the.  inheritance  not  grant- 
able  distinct  from  the  particular  estate  oi  free* 
holdj  by  way  of  remainder ,  but  on  the  other 
hand,  not  to.  sever  the  jointure,  or  entitle  the 
•wife  of  JB  to  dower/'  1st  Feame,  41,  42« 
-4th  edit,  is  cited  for  these  positions ;  and.it 
must  be  ackiiowledged,  that  such  conclusion  is 
drawn  by  that  very  able  writer,  from  several 
instances  of  limitations  which  he  has  introducedf 
and  on  which  he  has  observed*  It  is  also  true, 
that  in  one  of  these  instances  the  limitations 
were  to  A  and  B  for  their  lives,  and  after  their 

•  (4!j  Cro.  Car.  320.  (dj  a  Vpl,  1205. 
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deaths  to  the  heirs  of  JB,  as  stated  by  Mr, 
Wboddeson.  The  other  instances  are,  1st,  a 
limitation  to  husband  and  wife,  and  the  heirs 
of  the  body  of  the  husband  :  2dly,  a  limitatioa 
to  tzoo  meh^  and  the  heirs  of  their  two  bodies^ 
or  to  the  heirs  of  the  %  body  of  one  of  them : 
and  in  both  these  instances,  the  several  limi- 
tations  were  made  by  one  connected  clause. 
Whether  it  was  to  these  instances  alone,  that 
Mr.  JPearwe  intended  to  confine  the  observation, 
that  the  interest  imported  by  the  limitation  to 
THE  HEIRS,  was  not  grantable  away  from,  or 
without  the  freehold,  by  way  of  remainder^  is  not 
clear. 

In  the  paragraph  immediatdy  preceding  the 
passage  (e)  which  is  selected,  that  gentleman 
advances  these  positions;  "When  there  is  a  joint 
limitation  of  the  freehold  to  several,  followed 
up  by  a  joint  limitation  of  the  inheritance  in 
fee-simple  to  them ;  as  an  estate  to  A  and  B 
for.  their  lives,  or  in  tail,  and  afterwards  to 
their  heirs,  so  that  both  limitations  are  of  the 
same  quality,  that  is,  both  joint,  it  seems  the 
fee  vests  in  them  joiktlt  ;  and  so  if  the  limi- 
tation of  the  freehold  be  to  the  baron  and  feme 
jointly,  remainder  to  the  heirs  of  their  bodies, 
it  is  an  estate-tail  executed  in  them,  as  they 
are  capable  of  issue,  to  whom  such  joint  inhe- 
ritance can  descend*  But  if  the  limitation  of 
the  freehold,  be  not  to  them  jointly,  but .  sue-* 
cessively ;  as  to  one  for  life,  remainder  to  the 

(ej  Page  40. 
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other  for  life,  remainder  to  liie  heira  of  tHfiin 
BODIES  J  tiiere  it  seems  the  ultimate  limitation 
is  not  executed  in  possession,  but  gives  diem 
a  remainder  in  tail^** 

"Hie  distinction,  Aen,  perhaps,  turns  on  the 
point  that  tlte  ancestor  has  several  and  distinct 
estates,  as  in  Cli^etv  and  Franklgn^  or  one 
entire  estate ;  iriaking' the  difference  to  be, 
tliat  when  the  ancestors  have  a  joint  estate,  the 
limitation  tb  the  heirs,  even  of  one  of  them,  will 
cormect  and  umte  mth  the  estate  of  that  P£ftsoN ; 
forming  one  entire  ins^&reAie  interest ;  and  tliat 
when  the  estates  to  the  tenants  for  life  are  several 
and  distinct,  to  take  place  successively^,  the  limi* 
tation  to  the  heius  ot  ojxis,^  or  both  of  them, 
w^  give  a  distinct  interest  by  way  of  remainder. 

Without  attempting  to  solve  this  point,  since 
no  certain  -conchisjon  can  %e  drawn,  it  may  be 
»pgtied,  and,  it  should  seem,  relied  on,'diat  w^en 
s^vend  Umitctions  ^re  several  and  distinct  es- 
tates, the  remote  estates  depending  on  preceding 
estates,  must  4>e  remtrtWer^ ;  and  being  distinct 
estates,  and  assmmng  this  descr^tion^  there 
carniot  be  any  'ofejection  to  the  transfer  of  such 
interests,  s^foratety  from  the  tsfalt  of  pre e- 
HO-LU,  as  remainders ;  and  since  tfee  estate  ^has 
the  name,  and  all  ftie  tjualities  of  a  remainder^ 
and,  (w^Hch  is  the  essentiatl  point  and  distin- 
guislnug  circumstance)  is  distinct  from  the 
esktte  01P  fE'E*eu<old,  what  reason  can  be  urged 
against  its  conferring  the  same  privileges  as  are 
annexed  to  other  estates  of  the  same  denomi- 
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aatk>n  P—r-It  follows,  liiat  the  interest  paning  by 
the  limitation  to  the  heirs,  is  itnproiperly  called 
a  remainder,  or  it  has  all  the  qualities  common 
to  estates  comprehended  tmder^ ,  and  emlmtced 
by  that  term  of  definition. 

And  there  are  many  instsmces  in  which 
limitations  by  an  undivided  clause,  may  operate 
to  give  distinct  ed:ates ;  as  to  a  man  and  the 
heirs  of  the  body  of  \L\i father  (f) ;  to  a  man  for 
Kfe,  aii4  twenty*onQ  years  aftenr  he  death /gj. 

When  the  freehold  is  limited  to  two,a8ie0a7»<« 
in  cammmy  and  there  is  a  hmitatioa  to  the  heirs 
of  one  of  them,  it  is  difficult  to  decide, 
whether  the  estate  limited  to  the  heirs  will,  as 

TO  ONE  MOIETY,  GIVE  AN  IKTEHEST  tO  the 

ancestcM* ;  and,  as  to  the  other^moiety,  give  aa 
interest  to  the  heirs,  by  way  of  contingent 
remainder ;  or,  as  to  bo6i  moieties,  a  contingent 
renainder  to  the  heirs* 

It  seems  most  probable,  md^  prolty  clear, 
l^at  liie  inheritance  will  he  in  coirTijr&£N.€Y 
as  to  one  moiett  ;  and,  as  to  the  other  moiety, 
be  vested  in  interest.  Bvtt  if  a  limitation  be  to 
two,  as  tenants  m  common,  widi  a.  chstinct 
limitation  to  their  heirs  vf  their  bodies^  perhaps 
it  will  again  be  necessary  to  recur  to  the  dis- 
tinction arising  ifrom  the  condition  of  the  parties, 
that  they  are  married,  or  may  or  may  not  law-^. 
fyi\iy  intermarry.  For  it  seems  consonantto  the 
spirit  of  the  law,  discoverable  frotn  decisions  in 

(f)  1  Inst.  27  a ;  3  Conrey.  78^ 

CgJ  Mordmtt  v.  WoHsr  BrownL- 19 ;  -3  Convey.^So. 
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Other  caseS)  that  in  those  instances  in  whiclr 
the  persons  may  not  lawfully  intermarry^  the 
limitation,  to  their  heirs  should  give  them  the 
inheritance  as  tenants  in  common ;  and  that  this 
limitation  should  give  them  the  inheritance 
jointly  in  those  instances  in  which  they  are 
married  or  may  lawfully  intermarry. 

When  the  freehold  is  limited  to  several 
persons  jointly 9  and  there  is  also  a  limitation 
to  the  heirs  of  the  survivor  of  them  (h),  or 
to  such  one  of  them  as  shall  frst  die  (ij ,  (so 
as  to  leave  the  certainty  of  the  person  whose 
heirs  are  to  be  entitled  under  the  limitation,  to 
depend  on  the  lapse  of  time,  or  the  rise  of, an 
event j)  and  though  the  estate  to  the  ancestor 
must  cease,  as  in  the  cited  instance  of  a  limi* 
tation  to  two  for  their  joint  lives,  remainder  to 
the  heirs  of  the  body  of  him  who  shall^r^  die^ 
before  the  objects  of  the  limitation  to  the  heirsy 
(taking  that  word  to  refer  to  the  legal  successors,) 
can  be  ascertained;  or  the  limitation  to  the 
heirs  is  to  give  an  estate  upon  a  contingency ; 
still  that  limitation  will  give  to  the  ancestor  the 
interest  whicA  it  imports  to  comey.  This  interest, 
it  is  true,  will,  und^r  these  or  similar  circum- 
cmnatances,  be  contingent.  The  rule,  however, 
attaches  on  the  several  limitations,  and  the 
ancestor  will  have  the  interest,  and  the  same 
will  be  transmissible /ro9n  him  to  his  heirs, 

(h)  Fearne,  39 ;   Highway  v.  Banner  and  others,  1  Brown*s 
Ch.  Gas.  584. 
(iJ  Fearnei  33;  1  Inst.  378  b.  iupraj  p*  33<* 


SBeLtBV'i   CASE.  346 

<iiid  be  iiiable  tx)  be  destroyed  by  his  act;  and 
the  heirs  cannot  claim  to  be  entided  otherwise 
than  hy  descent  from  him. 

In  those  cases  in  which  the  freehold  is  Kmited 
to  two  jointly^  and  there  is  also  a  limitation  to 
their  heirs^  the  limitation  to  the  heirs  will  give 
the  inheritance  to  the  ancestors  jointiy  (k)\ 
This  is  equally  true  in  application  to  limitations 
to  heirs  generally  and  to  heirs  special  (I) ,  un- 
less the  observation,  in  reference  to  heirs,  spe- 
cial^ be  applied  to  limitations  to  two  or  more 
persons,  who,  either  in  regard  to  sex,  or  from 
consanguinity  :  or  affinity,  may  not  lawfully 
intermarry,  and  the  heirs  of  their  bodies  ;  for, 
with  this  qualification,  the  several  ancestors, 
though  they  have  the  estate  o{  freehold  jointly  ^ 
will  have  several  and  distinct  inheritances  (rh) . 

Id  Gossage  v.  Taylor  {n)^  Siril.  Franks  on  the 
marriage  of  his  son,  levied  a  fine,  and  declared 
the  use  to  himself,  during  \\\^  joint  lives  of  him- 
self^and  hk  son^  Leventhorp  Frank ;  and  after 
the  decease  of  either  of  Uiem,  to  the  use  of 
Susan  Cotelcj  for  her  life;  and. after  her  de- 
cease, to  the  use  of  the  issue  male  of  the  said 
Susan  and  Leventhorp^  and  the  heirs  of  their 
bodies ;  and  in  default  of  such  issue,  to  thikuse 
of  the  heirs  to  he  begotten  on  the  body  (fSusan, 

(Ij  Feame,  40;  .1  Inrt.  183b;  184. 

(I)  Roe  y.  Aiitropf  a  Black.  !Rep.  1228;  Denn  v.  Gillotty 
a  Term  Rep.  431 ;  F^arne,  45, 
(m)  Fearne,  41 ;  1  Inst.  189;  184. 
(n)  Style's  Rep.  335. 

A  A 
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bif  the  said  Levtnthorp^  remainder  to  the  right 
heir^  of  Sir  Richard  Frank.  The  narciage 
took  effect,  and  Susan  died,  leaving  five 
daughters,  hut  no  son.  Sir  Richard  died, 
leaving  Leventhorp  his  son  and  heir.  The 
<|ueation  was,  what  estate  Levenihorp  took  ?  and 
^e  Court  resolved^  First,  That  if  he  had  heen 
joint^teuant  with  the  wife  for  life,  this  had 
been  an  estate*tail  ia  both«  as  the  word  ^  han^* 
is  not  applied  taany  body  particularly  (trnji 
Secondly^  That  neither  the^  husband  nor  wife 
had  an  estate-tail ;  not  the  husband,  because 
he  bad  no  prior  estate  for  life ;  not  the  wi^, 
because,  though  she  took  an  estate  £or  life,, 
yet  the  heirs  ave  not  applied  to  her  body :  and. 
Thirdly,  That  it  was  a  contingent  remainder  to 
the  heirs  of  both  their  bodies  (o). 

When  the  ancestors  have  several,  successive, 
and  distinct  estates  for  their  lives,  and  the  heirs 
who  are  to  take  under  the  secondary  limitation, 
are  to  be  of  their  bodies,  the  limitation  to 
these  heirs  will  give  an  estate  of  inheritance  to 
the  ancestors,  jointly  or  severally,  according 
to  the  circumstances,  that  these  pensons  are  or 
are  not  husband  and  wife,  or,  being  not  already 
martied  to  each  ot^er,  may  or  may  not  lawfully 
intermarry  (p). 

Thas,  husband  and  wife,  or  persons  who 
may  lawfully  intermarry,  will  take  ihe  inhe- 
ritance jointly  ;  and  persons  who  are  not  already 

(nn)  Litt.  §  28.  •  (0)  Sec  a  T.  Jt,  435, 

(p)  Supraj  343, 


Miameid^  «od  may  not  lawfully  intermarry^  ^iU 
hoLyfe  the  itiherttance  severally  and  distinctly. 

If  the  aacestors  be  husband  and  wife  (^^^, 
the  limitatiott  to  their  heirs  will  give  aii  inte^ 
nat  by  entireties. 

If  the  ancestors  ^;aod  in  a  relation  so  that  th^y 
jnay  not  lawfully  intermarry^  each  ancestor  will 
have  a  several  and  distinct  estate  of  inheritance, 
Uttlfss  they  are  husband  and  wife  de  faet0^ 
tboiigk  not  de  jure ;  and,  beifig  husband  and 
wife  in  this  piamier,  they  will,  it  is  submitted, 
Juive  the  inberitaoce  by  entireties;  at  least, 
unless  and  until  the  marriage  between  them  shall 
be  dissolved  by  divorce ;  and,  after  such  dissolu- 
tion of  the  marriage,  they  will  become  joint- 
tefiants,  if  they  may  lawfully  intermarry ;  but 
if  tjjfcy  may^  not  lawfully  intermarry,  then  they 
will  have  the  freehold  jointly.  But  whether  they 
will  be  mere  tenants  for  life,  or  have  several 
inheritances,  is  a  point  for  consideration. 

To  determine  00  the  efiect  of  a  limitation  to  . 
^  more  than  two  persons,  of  whom  two  or  more 
may  intermarry,  or  are  actually  married,  for 
their  11  ves,  with  a  remainder  to  their  heirs 'of 
their  bodies,  is  a  task  of  too  great  difficulty  to 
be  encountered* 

On  this  subject,  some  conjectures  wiU  be 
oSend  in  the  dieter  on  Estates^Tail. 

As  often  as  the  limitation  naming  the  heirs 

is  descriptive  of  the  heirs  of  more  p^sons  than 

'  take  estates  of  freiefaold,  then  the  observations 

(fj  Fearne,  41. 
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already  made  on  limitations  of  the  freehold  to 
one,  and  to  the  heirs  or  heirs  of  the  body  of  that 
person,  and  of  one  or  more  persons  in  addition 
to  him,  will  apply :  and  the  case  of  Gossage  v. 
Taylor  (qq)  will  lead  to  the  interpretation  of 
the  effect  of  the  gift  to  the  heirs. 

When  the  limitations  to  the  ancestor  and  the 
heirs  are  immediate,  or  eventually  become  so, 
by  the  determination  or  failure  of  intermediate 
estates,  the  several  interests  imported  by  thesfe 
limitations  will  consolidate,  and,  by  merger, 
become  one  entire  estate,  giving  one  undivided 
time  of  continuance. 

When  other  estates  are  limited  interme- 
diately, the  limitsttion  to  the  heirs  will,  during 
the  existence  of  these  estates,  give  to  the 
ancestor  an  estate  in  remainder,  to  take  efiect 
in  possession,  according  to  the  order  in  which  it 
is  limited ;  but  in  subordination  to,  and  at)ier  the 
determination  of,  the  intermediate  estates  by 
which  it  is  preceded,  excepting  those  instances 
only  which  are  the  same,  in  principle  or  in  cir- 
cumstances, as  the  case  of  Lezms  Bowles  (r). 

In  that  case,  all  the  remainders  limited 
mediately  between  several  gifts,  one  to  a  man 
and  his  wife  for  their  lives,  and  the  other  to 
their  heirs  of  their  bodies,  were  contingent; 
and  it  was  held,  that  an  estate-tail,  executed  ia 
the  husband  and  wife,  and  entitled  them  to 
be  deemed  tenants  of  an  estate-tail  in  posses- 
sion ;  but  sub  mddoj  so  that  on-  the  vesting  of 

(n)  P-  843-  '■     (r)  M  Hep,  80. 
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the  contingent  remainders,  the  husband  and 
wife  should  be  tenants  for  their  lives,  with  a 
remainder  in  tail.  '4 

:■  In  those  instances  in  which  there  are  9uper* 
added  wwd$  of  limitation,  taking  notice  of  the 
heirs  of  the  he%r$^  the  influence  of  the  w6rds 
descriptive  of  the  immediate  heirs  of  the  ances- 
tpt,  must  depend  on  the  collective  interpreta- 
tion of  the  instrument/^  J. 
I  \  Some  observations  will  now  be  offered,  in 
jsxplanation  of  this  point, 
r  The  general  rule  is,  that  although  in  deeds 
and  wills,  words  of  limitation  are  added  to  the 
gift  to  the  heirs,    yet  if  the  additiokal 

WORDS  ARE  OF  THE  SAME  t M PORT,  Or  rather 

not  at  variance,  with  the  former  words  of  limita- 
,tion,  and  are  virtually  included  in  and  ex- 
pressed by  these  words ;  the  words  of  limitation, 
as  used  in  the  first  instance,  will^  notwithstand- 
ing the  words  of  superadded  limitation,  enlarge 
the  estate  of  the  ancestor,  and  will  vest  in  him 
the  interest  imported  by  the  limitation  to  his 
heirs.. 

Thus,  in  Shelley's  case  (t)y  (the  identical 
case  from  which  the  rule  takes  its  denomina- 
tion,) a  Jine  was ,  levied  by  a  man  to  the  use '  of 
himself  far  Ufej  remainder  to  the  use  of  the 
heirs  mfde  oi  his  body  lawfully  begotten,  and 
]the  hehrs  males  of  the  body  of  such  heirs  males 

• 

(9)  7  T.  Rep.  533. 

(i)  Syprai  and  tee  ChdUver  and  4i%>  1  BlUck.  Rep.  667; 
1  Burr.  1938. 
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lawfully  begotten;  and  yet  he  had  en  eetkle* 
tail. 

Also,  in  Goodright  v.  Ptdtin  (u)^  a  deviie 
was  to  N,  for  his  life,  remainder  to  the  heirs 
mdes  of  the  bod  j  of  the  said  ^  lawfully  to  be 
begotten,  and  Am  heirs  for  ever;  with  a  limita- 
tion over,  if  the  said  JV  should  happen  to  die  with- 
out such  hdr  male ;  and  he  took  an  estate^tail. 

Also,  in  Allpass  v.  Watkins  (x),  arising  on  a 
niarriage  settlement,  the  uses  were  declared  in 
favour  of  the  intended  husband  for  life,  re<* 
mainder  to  the  wife  for  life,  remainder  to  the 
heirs  of  the  body  of  the  said  intended  wife,  by 
the  said  intended  husband  lawfully  begottm, 
and  their  heirs  and  assigns  for  ever ;  and  for 
default  of  such  issue,  to  the  right  heirs  cX  the 
said  intended  husband ;  yet  the  wife  was  tenmnt 
in  special  tail. 

Also,  in  Mwris  v.  Ward^  generally  cited  by 
the  name  of  Morris  v.  Legaif  (y),  the  devise 
was  to  the  testator's  daughter,  for  her  natural 
life,  and  then  the  testator  proceeded  in  these 
words :  "  Item,  I  bequeath  to  the  heirs  oi  the 
body  of  my  said  daughter,  begotten,  or  to  be 
begotten,  and  to  his  or  her  heirs  for  ever,  after 
tny  daughter's  death,  aH  my  before^mentioned 
planta;tion,  &c. ;  but,  for  want  of  such  heirs  of 
the  body  of  my  daughter,  I  give,'^  &c. :  and  it 
was  decided  that  the  daughter  was  tenant  in 

fiO  3  Lord  RayiiL  1437 ;  Str:  7*9^ 
(x)  %  T.  Rep*  5ie, 
(y)  3  Burr.  1  los. 
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And  in  itll  these,  and  in  many  similar  in- 
staaces,  it  wa6  held,  that  the  superadded  words 
of  limitatioQ,  being  of  the  same  import  and 
extent  as  those  first  introduced,  and  not  incon- 
sistent with  the  naittie  of  the  descent,  to  be  pur- 
sued in  conformity  with  the  proyision  they  made 
jfbr'the  heirs,  the  word  Aeir^,  in  the  superadded 
clause  of  limitation,  should  be  a  wokd  of 
LiiiiTATioK,  and  not  of  purchase. 

On  the  other  hand,  when  the  xiowd^  engtafttd 
mi  the  limitutioH  to  the  heir^  describe^  in  point  of 
general  intentionj  an  order  of  succession^  totally 
d^erent  from  that  which  must  take  place  under 
the  Umitation  to  the  heirs  as  originally  namedj 
mid  mil  not  admit  cf  the  construction^  that  by  the 
heirs  secondly  named  are  meant  the  heirs  in 
succession  of  the  heifsfirstt  namedj  as  the  heirs  of 
the  ancestor ;  the  words  heirs^  4^.  in  the  firdt 
branch  of  the  limitation,  will  be  words  of  pur- 
chase. This  exception  is  instanced  by  a  gift  to 
a  man  for  life,  remainder  to  his  heirs  and  the 
heirs  females  of  their  bodies  fzj :  also,  by  a 
devise  to  A  for  life,  remainder  to  his  next  heir 
male,  and  the  heirs  male  of  the  body  of  such 
next  heir  male  (a)  :  also  by  a  4^^ise  to  A^  and 
the'  heirs  of  her  body  lawfully  begotten  or  to  be 
begotten,  as  welt  females  as  males,  and  to  their 
heirs  and  assigns  for  erer,  to  be  divided  equally, 
share  and  share  alike,  as  tenants  in  comttidn,  iund 

>  * 

(mJ  1  Rep.  f/B ;  Per  Andersm,  in  Shelley's  case, 
CaJ  Archer'i  cuie,  l  Ref».  0^  b ;  see  $^ Loidington  &  Kimey 
1  Salk.  224. 
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as  joint-^tenants  (b):  also,  by  a  gift  in  a  settle^ 
ment  by  deed,  to  the  use  of  A  for  lif6,  remainder 
to  rrfor  life,  remainder  to  the  ^ir«  male  of  the 
body  of  the  said  A  by  the  said  W  lawfully  to  be 
begotten,  and  his  heirs ;  and  for  want  of  such^ 
then  to  the  use  of  all  and  every  the  daughters,  &c. 
Lord  Ahoardey  decided  (hh)y  that  the  words 
heirs  male  were  words  of  purchase,  and  gave  a^ 
contingent  remainder  in  fee  to  the  person  who 
was  heir  oiW A  the  wife  at  her  death. 

And  these  and  the  like  cases  have  very  pro^ 
perly  been  allowed  to  be  exceptions  to  the  rule, 
or  rather  not  within  its  extent. 

In  .  the  first  instance,  the  heirSy  described 
to  be  inheritable  as  heirs  to  the  intail,  were  to 
he  females;  and  in  Archer's  case,  the  heirs 
to.  take  in  succession  were  to  be  those  heirs 
only  which  should  be  the  issue  of  the  body 
of  a  particular  persouj  described  by  the 
<  designation  of  the  next  heir  male  of  the  ]teoant 
for  life;  and  in  Doe  y.Laming^  females^  as 
well  as  males,  were  to  take  at  the  same  time, 
•  and  to  hold  as  tenants  in  common  with  each 
other;  and  the  succession,  as  the  inheritable 
quality  of  the  estate j  was  not,  in  Doe  v. 
Lamingy  to  be  confined  to  males,  or  tio  be 
conducted  at  all  through  them;  nor,  in  Ar- 
cher s  case,  to  be  extended  to  ail  the  heirs  of 
the  body  of  the  tenant  for  life;  nor,  in  Doe  v. 
Laming  J  to  admit  of  the  right  of  primogeniture 

Ch)  Doe  V.  Lawwig,  2  Burr.  iioo. 
(bb)  Bajfktf  v*  Morris^  4  Ves.  788. 
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•between  sons,  or  the  exclusion  of  daughters  by 
a  son ;  and  in  the  case  put  by  Anderson^  to  have 
construed  the  word  "  heirs^''  and  in  Archer's 
case,  the  words  *'  7iext  heir  makj'  or  the  words 
heirs  of  the  body,  in  Dqe  v.  Lamingy  to  have 
been  words  of  limitation,  would  hate  given 
to  the  word  heir  an  effect,  in  direct  opposition 
to  a  general  and  contrary  intention,  clearly  and 
manifestly  expressed,  and  which  showed  that  a 
particular  and  limited  series  only  of  heirs  were 
to  be  entitled;  And,  in  the  case  decided  by 
Lord  Alvanky^  the  testator  clearly  intended 
^uch  a  disposition  as  was  inconsistent  with  the 
course  of  descent  under  an  estate- tail  in  the 
parent ;  and  also  intended  that  the  persons 
whom  he  designated  by  the  description  of  heirs 
of  the  body,  should  have  an  estate  to  them 
and  their  heirs  and  assigns  far  ever. 

At  the  same  time  it  is  observable,  from  the 
adjudged  cases, 

First,  That  words  of  limitation  which  import 
a  fee  engrafted  on  words  which  would 
give  an  estate-iail  (c)  ;  as  to  J  £  for 
life^  remainder  to  trustees  for  his  life» 
remainder  to  the  use  of  the  heirs  males 
of  the  body  of  the  said  J  R  and  their 
heirs:  or. 
Secondly,  Words  which  of  themselves  im- 
port  a  general  intail    engrafted    on 

CO  Wright  T.  Pearson,  Fe«me,  1^7 ;  see  alio  Denn  ex  dem. 
Webb  T.  Puckey,  5  T.  Rep,  2991  AUpau  t^  JVatlanSf  p.  3489 
Morris  r.  Ward,  ibid. 
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words  whidi  might,  under  odier  cii'- 

cumstAhcee,  give  an  tsst&ti  im  special 

tail ;  as  to  A  M  and  iii«  Aet>»  mbk  of 

his  body  and  their  issue  :  and, 

Ladtly,  III  willS)  i^-otds  of  clear*  and  proper 

limitation,  el^grafted  on  words  of  the 

samd  extent  and  import,  and  which 

have  not  any  determinate  meaning, 

but  may,  according  to  circumttances, 

and  indiscriminately,  be  words  of  firai- 

tation  or  of  purchase;    as   to   j4  JB 

during  his  natural  /i/c,  ivmainder  to 

the  issue  male  of  1ms  body   lawfully 

begotten,  and  the  heirs  mate  of  the 

body  of  such  issue  male  fd)^  wiU  not 

prevent  the  application  or  attachment  of 

the  rule* 

In  all  these  and  the  like  instances^  the  words 

of  superadded  limitation  are  understood  and  con- 

strued  to  be  introduced  for  carrying  the  general 

iirtention  more  fully  and  more  clearly  ihto  effect. 

The  instances  last  noticed,  with  the  exception 

of  Allpass  V.  Watkins^  arose  on  gifts  in  wills. 

The  same  rules  of  construction,  as  far  as 
relates  to  the  words  of  superadded  limitation, 
(allowing  for  the  difference  of  words  requisite  in 
deeds  and  wills,  to  limit  estates,)  apply  to  deedsy 
and  this  is  evident  from  Allpass  v.  tVatkins.  ' 

Perhaps  it  will  not  be  too  much  to  assume  it 
as  a  general  conclusion,  deduoible  from  the 
authorities  which  have  been  noticed,  that  the 

CdJ  Dodscn  v.  Gremy  a  Wils.  323 ;  see  »  T.  Rep.  tgQ. 
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point  of  difference  funusfaed  by  the  caae»^c^, 
isy  that  whenever  the  superadded  woMDt 
Of  iitf  iTATioN  da,  mitniwnaUy,  give  a  direc-^ 
tim  to  the  (xmrse  of  descent y  differtnt  from  ihat 
which  must  take  place  under  the  farmer  brmich 
of  the  gift,  so  often  the  words  heirs,  ^e.  in  that 
branch  of  the  hmitation,  will  be  owifo  of  fuk«» 
CBASE,  and  not  of  limitation ;  but,  as  often  as 
the  superadded  words  are  included  in,  and  do 
not,  in  their  extent,  exceed  xh^  preceding  words ; 
bttt  the  words  heirs,  &c.  in  the  several  parts  of 
the  gift)  are  in  terms,  or,  at  least  in  constmctknit 
of  eqoal  extent,  the  latter  words  are  surplusage, 
and  the  preceding  words,  as  connected  with  the 
limitation  to  the  ancestor,  will  be  taken  to  be 

words  of  I^XUIT KTlOJSi . 

Probably,  in  some  of  the  adduced  instances^ 
the  construction  was  infioenced  more  by  the 
rules  of  interpretation  propounded  in  the  chi^ 
ter  on  Estates-Tail,  than  the  rale  treated  of  in 
the  present  chapter ;  since  to  have  construed 
the  words  issue  male  to  be  words  of  parcbase, 
would  have  defeated  the  general  intention  of 
the  testator ;  either  by  giving  the  estate  to  a 
single  individual,  to  the  exclusion  of  other  per* 
809IS  within  the  same  description ;  or  by  giting 
the  estate  to  several  persons  for  their  lives,  with 
several  inheritances^  and  thet^y  exclading  the 
issue  of  each  child  from  the  aliquot  parts  of 
every  other  person  besides  his  own  parent.  And 
in  the  late  case  of  Candler  v.  Smith  (f),  Lotd 

(t)  7  T.  Rep.  Ma-         -      iJ>  »iA 
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JTcnyon  evidently  treabed  Dodscn.  v.  Qrem  icr 
that  light. 

»  The-  following  cases  further  illustrate  the  rule, 
as  it  applies  to  words  of  superadded  limitation. 
:  A  devise  was  to  A  for  life,  without  impeach- 
ment for  waste,  and  after  his  decease  to  the  issue 
male  of  his  body,  and  the  heirs  and  assigns  of  such 
issue  male  ;  and,  for  default  of  such  issue  male, 
then  to  another  for  life,  with  remainders  over, 
and  it  was  decided  that  A  had  an  estate  in  tail 
malefgj.  But  the  general  intention  governs 
cases  of  this  and  the  like  description ;  for,  as 
Lord  Kenyan  observed,  in  Doe  v.  CoUis  (h)j 
in  a  will,  issue  is  a  word  either  of  purchase  or 
limitation,  a^  wiU  i^e^f  imwer  the  intention  of 
the  devisor ;  though;  in  the  case  of  a  deed,  it  is 
mmersaUy  taken  as  a  word  of  purchase. 
*  As  a  general  proposition,  and  with  the  obser- 
vation that  the  several  limitations  must  botli 
give  legal  or  both  give  equitable  interests,  the 
rule  extends  as  weU  to  equitable  estates^ .  being 
trusts  executed  (i)^  as  to  legal  estates ;  with  the 
exception  of  those  cases  of  trust  which  have 
circumstances  indicative  of  an  in};ention  con- 
trary to  and  incompatible  .with,  the  effect  which 
would  attend:  the  construction  that  the  heirs 
are  to  take  by  succession  in  a  course  of  descent. 
In  cases,  of  executory  trusts,  and,  in  short,  all 
other  cases,  the  manifest  intention,  with  apt 

CgJ  King  T.  Burckdl^  Ambl.  379 ;  FftrnAv.  Stijtoin^  3  East,  54^ 

(h)  4T.B.«99. 

(i)  Bale  ¥,  Coleman,  1  P.  W.  143. 
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wordis  according  to  the  form^  precludes  the 
appEcatitfn  of  the  rule  fiij. 

In  regard  to  trusts  which  are  executory,  and 
leave  the  direction  of  a  conveyance  to  deyolre  on 
the  Court  of  Chancery,  by  making  it  necessary 
that '  the  trustees  should  act,  and  the  Court 
may  interfere  to  have  that  act  properly  done,- 
that  Court,  which,  exclusively,  has  jurisdic- 
tion over  interests  of  this  sort,  will  consider 
the  object  of  the  parties,  and,  notwithstanding 
the  rule  under  consideration^  mil  direct  a  con^ 
wyanccj  agreeable  to  the  matdfest  intention; 
whether  that  intention  can  be  collected  from 
the  nature  of  tiie  instrument;  as  marriage 
articles^  and  the  persons  they  generally  have  in 
contemplation,  and  for  whom  they  at  least  in«- 
tend,  if  they  do  not  profess,  to  provide ;  as  the 
children  of  the  marriage ;  or  from  expressions 
which  clearly  demonstrate  that  the  estate  of  the 
father  is  not  to  be  enlarged  by  the  limitation  to 
his  heirs ;  and  that  by  the  limitation  to  the  heirsv 
sdnsj  daughters  children  quaterms  sonsj  daughters 
children^  and  their  issMj  and  not  hereditary  suc- 
cessors^ as  a  collective  class  of  persons,  are 
meant;  the  Court  proceeding  on  the  notion  th^t 
the  rule  is  controllable  by  arguments  of  inten-* 
tion,  which,  applied  to  legal  estates,  or  even 
trusts  which  are .  esecutedy  \  would  not  be  of 
any  avail  1^/:/. 

Limitations  in  marriage  articles  are  always 
considered  as  raising  etuqutory  trusts^  unless  .the 

(iij  Burr.  no6,  1107.    ^  "        (kj  Fetme,  71* 
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pmtiM^  /mchu$  to  their  marriagey  ctrcy  fiiese 
articles  into  execution  by  a  settkment  iir  j&ct ; 
w  m^M  there  be  a  context,  leading  to  a  dif- 
imBt  lesult,  by  a  reference  to  nrai,  and  adopt- 
ing them. 

When  such  settlement  is;  preTious  to  the  mar- 
riage, and  without  any  reference  to  them,  the 
articles  are  annulled,  and  no  resort  can  be  had 
to  the  articks. 

It  has  been  said,  this  is  on  the  ground  of  a 
supposed  change  of  iniention;  but  it  is  sub- 
mitted to  be,  for  want  of  juritdktim  in  courti 
of  equity. 

To  the  general  Xictnm  q£  these  positions,  there 
is  an  exception,  arising  from  tiie  &et,  that  it 
appears,  on  the^^re  of  the  setdexnent,  that  the 
patties  had  the  artides  m  their  contemplation, 
and  llmt  the  settlement  was  made  in  pumutnce 
of,  and  with  a  view  to  perform  the  articles* 

Under  these  circumstances,  the  Court  of 
Chancery  will  resort  to  the  articles,  and  decree 
an  execution  of  the  articles,  by  limitations  in 
strict  settlement ;  construing  the  words  heirs  ef 
the  bodtff  to  mean^s^  and  ether  sons^  and  the 
heirs,  &c.  or  heirs  males  of  tiieir  bodies,  accofd* 
ing  to  ikie  usual  forms  of  settlements;  and 
inserting  estates  to  trustees  to  stipport  and  pre^ 
s^rve  the  contingent  remainders  of  freehold  inte* 
rests ;  and  by  that  means  insure*  eflect  to  die 
intention  of  the  parties* 

That  a  trust  raised  by  deed^  not  bang  mar^ 
riage  articles^  or  by  a  wiU^  may  be  deemed 
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tSDecutoryr  it  must  appear^  6y  ewpr^is  dedcBta'^ 
tioHy  that  dae  trusts  are  ^o  settie  or  canvej/y  &c. 
so  that  the  Court  of  CImicery  may  be  entdled 
to  interifere^  and  diract  the  mode  ia  which,  the 
trust  shall  be  perfbnned.  This,  indeed,  is  a 
subtle  distinction ;  but  it  is  clearly  estan 
Uishedf/;. 

In  the  Essay  on  Abstracts  (m)^  tbe^e  is  em- 
bodied a  review,  by  Mr.  Wafkmsj  of  the  cases 
wbkh  have  beea  decided  on  the  construction 
and  effect  of  marriage  articles ;  smd  the  subject 
will  be  resumed  in  a  subsequent  part  of  this 
,   chapter. 


mmmm 


It  will  now  be  proper  to  consider  thp  excep- 
tions to  the  rule*  They  naturally  fall,  into  an 
arrangemeqit,  which  makes,  it  most  eligible*  to 
consider  them  as  applicable, 

1.  To  limitations  of  the  legal  estate ; 

2.  To    limitations    of   trusts  which    are 

eJl^ecuted;  and^, 
3«  To  liipitations  of  trusts  which  are  e^r* 

'\  \n  treating  of  Ae  exceptions,  it  will  be  pro- 
per to  adyert,  under  each  head  of  division,  to 
tbe.  difierence  of  construction  qf  similar  limita^ 
tionf  in  deeds  and  mlis^  and  to  pravqrve  tbi& 
division,  and   distinct  view   of   the    subject; 

(I)  Cflenareky  ▼.  BasvUk,  Cos.  temp.  Talb.  4. 
CmJ  1  Vol.  p.  136.  • 


358  dN    THEKULJb    IN 

c^ing  to  mind  that  the  rule  does  not  apply  to. 
those  cases  in  which  the  heirs  are  not  to  have 
the  inheritance :  thus,  in  White  and  Collins  (n)^ 
the  secondary  limitation  was  Xjo  the  heir  for  the 
term  of  his  NATU  HAL  life,  by  words  of  ex- 
press and  definite  limitation,  which  confined  the 
estate  of  the  heir  td  that  exact  and  certenn 
period;  thereby  giving  him  a  particular  estate 
in  direct  terms,  and  negativing  the  conclusion 
that  the  H;Kirs  were  to  have:  an  estate  of  a 
descendible  quality,  and  the  rule  did  not  apply. 
Seaward,  v.  Wilhck  (o)j  is  referrible  to  the 
same  ground  of  decision* 

To  limitations  of  legal  estates  by  deedy  this 
rule  applies  uniformly  and  invariably,  with  an 
exception  of,  first,  thojse  instances  only,  in 
which  the  freehold  is  limited  to  one  person, 
and  the  second  limitation  is  to  the  heirs  of  that 
person  and  of  another  who  are  husband  and  mfe; 
or  the  heirs  of  the  bodies  of  that  person  and 
another  who  are  already  married,  or  may  law- 
fully marry ;  so  that  the  persons  designated  as 
heirs  are  to  be  the  common  heirs  of  their  two 
bodies,  not  their  respective  heirs,  or  the  heirs  or 
heirs  of  the  body  of  each  several  person  (p/ : 
or,  secondly,  those  instances  in  which  words  of 
engrafted  limitation  J  or  words  of  modification 
and  regulation,  prescribe  an  order  of  succession 
totally  d^erent  from  that  which  would  take 
place  under  the  limitation  to  the  heirs  of  the 

CnJ  Com.  Rtp.  289.  (oj  s  East,.  198.     .    , 

CpJ  Chnage  v.  Taiflor,  tuprd,  343* 
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ancestor ;  as  in  the  example  stated  by  Anderson^ 
of  a  gift  to  A  for  life,  remainder  to  his  heirs 
and  the  heirs  females  of  their  bodies  (q)  ;  the 
example  as  to  ^n<9^  estates  (which  is  understood 
to  be  also  applicable  in  its  principle  to  legal 
estates)  afforded  by  the  case  of  AUgood  and 
Withers  (r);  an  example  in  which,  by  declara- 
tion of  trust,  equitable  interests  in  lands  were, 
by  deed,  limited  to  W  for  life,  remainder  to 
the  heirs  of  the  body  of  the  said  Wj  and  of  G 
and  M  and  their  heirs^  executors,  administrators 
aiid  assigns :  or,  thirdly,  those  instances  in  which 
the  word  heirs  appears,  by  some  expression  in  the 
same  deed  or  will,  to  be  used  as  analogous  to, 
and  of  the  same  import  only  with  the  word  son 
or  child ;  and  this  intention  is  clear  from  a 
reference  to  such  term  of  description. 

Archers  case,  already  cited,  turns  on  thiis 
ground.  That  case  is  also  open  to  the  obser- 
vation that  the  superadded  words  of  limitation 
confined  the  succession  to  the  heirs  of  the  next 
HEIR  MALE  of  the  tenant  for  life,  and  made 
that  heir  the  stock  or  ancestor .  of  a  new  suc- 
cession ;  and,  consequently,  prescribed  an  order 
of  succession  materially  different  from,  because 
far  less  comprehensive  than,  the  one  which 
must  haye  taken  place^  under  the  construction, 
that  the  words  "  next  heir  male,  ^c^  were 
words  of  limitation. 

Cl J  Supra,  349. 

(r}Tn  Chan,  in  ijzSt  cited   i  Burr.  1107;    1  Yes.  150 ; 
•  Aik^  58s  ;  i  Yes.  648. 
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TVaker  and  Snow  (s)  is  another  example. 
That  case  arose  on  njine  levied  to  the  use  of  A 
for  life,  remainder  to  the  use  of  his  Jirst  son, 
and  of  the  heirs  males  of  nis  hody,  with  hke 
limitations  respectively  to  his  second,  third, 
fourth,  fifth,  and  sixth  sons,  remainder  to  t^e 
tight  heir  male  of  A  to  be  begotten  after  the 
sixth  son,  and.  of  his  heirs  male. 

Next  follows  Lisle  v.  Gray  (t),  a  case  which 
arose  on  a  covenant  by  A  to  stand  seised  to  the 
use  of  himself  for  Ufe^  r^xiainder  to  the  use  of 
E  his  son  for  life^  remainder  to  the  use  of  the 
frst  son  of  the  body  of  Ej  and  the  heirs  males 
pf  the  body  of  such  first  son,  witli  hke  limi- 
tations to  the  second,  third  and  fourth  sons, 
by  -distinct  clauses,  in  tail  male,  with  the  fol- 
lowing declaration  at  the  end  of  the  limitation 
to  the  fourth  son,  "  and  so  severully  and  re- 
spectivelff  to  every  of  the  heirs  males  of  the 
body  of  the  said  £,  ^nd  the  heirs  ikales  of  the 
bodies  of  such  n^iRs  ia  ales^  according  to  their 
ages  and  seniorities  f  and  for  default  of  such 
issue,  then  over. 

'.  l^we  V.  Dames  (u)  depends  on  words  of 
^isplanation ;  for  id  tlutt  case  A  devised  to  B 
and  his  heirs^  lawfully  to  be  begotten ;  that  is  lx> 
say,  to  his  frstj  second,  third,  and  every  so/n. 
and  sons  successively y  lawfully  to  be  begotten  of 
the  body  of  the  said  B,  and  the  heirs  of  the  body 
of  such  first,  second,  third,  and  every  other  son 

CsJ  Palm.  359.  CV  2  Lev.  223 ;  Raym.  278I  302.  315. 

(uj  2  Lord  Raym,  iq6u 
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and  sons  successively,  lawfully  issuing,  as  they 
should  be  in  seniority  of  age  and  priority  ofhirth 
the  eldest  always  and  the  heirs  of  his  body  to 
be  preferred  before  the  youngest  and  the  heirs 
of  his  body,  and  remainder  over. 

Since  in  Oossage  v.  Taylor  the  heirs  of  the 
two  persons  were  not  to  take  distributively^  but 
were  to  take  jointly  as  answering  the  description 
of  one  common  heir,  the  ancestor  could  not  be 
entitled  to  all  or  any  part  of  the  lands  in  re- 
spect of  the  limitation  to  the  heirs.  To  have 
given  him  any  part  would  have  been  to  put 
different  constructions  on  the  same  words,  in 
application  to  the  same  subject  matter ;  on  words 
which  equally  allowed  of  that  construction,  or 
excluded  it  in  respect  of  every  pwrt;  and  to 
have  given  him  the  whole,  would  be  to  allow 
that  the  rule  extends  to  those  instances,  in 
which  the  heirs^  who  are  named,  are  to  be  the 
heirs  OT  the  ancestgh  and  another  per- 
son;  and  this  is  carrying  tlie  rule  beyond  its 
terms  or  its  principle- 

In  the  other  cases,  the  heirs  took  originally 
in  their  own  right;  and  the  engrafted  words  of 
limitation  described  the  order  of  succession 
from  them  as  the  stock  or  first  purchasers.  In 
the  case  stated  by  Anderson^  the  ancestor  would 
have  taken  an  estete  in  fee,  in  the  supposition 
that  the  limitation  to  him  and  his  heirs  gave  the 
inheritance  to  hhn ;  while,  from  the  superadded 
words  of  limitation,  the  intention  of  the  parties 
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was  clear,  to  create  an  estate  in  tail  female^ 
to  commence  in,  and  be  deduced  from,  the 
persons  who  should  be  the  heirs  of  the  ancestor. 

In  the  case  ofAllgood  v.  Wit  hers  ^  it  was  clear, 
that  tlie  heirs  of  the  bodies  of  FT,  G,  and  M, 
Mere  all  to  take  an  interest  of  the  same  sort ; 
and  that  the  persons  who  should  be  the  heirs  of 
the  bodies  of  G  9Jid  M,  were  to  have  a  fee, 
was  equally  clear  from  the  words  of  superadded 
limitation ;  while  to  have  construed  the  Umi- 
tation  to  the  heirs  of  the  body  of  W^  to  have 
given  any  interest  to  their  ancestor,  would 
have  been  to  create  an  intail  in  him,  and  to  have 
given  to  these  words  a  different  import  from 
that  which  they  bore  in  regard  to  the  heirs,  of 
the  body  of  JR  and  Af,  and  to  have  rejected  the 
superadded  words  of  limitation  as  having  no 
meanings  so  far  as  they  related  to  the  heirs  of 
the  body  of  W. 

In  Archer^  case,  the  father  of  the  next  heir 
malcy  would  have  taken  an  estate  in  tail  male, 
had  the  rule  been  applied  to  the  gift ;  while 
the  words  of  limitation  were  to  the  heirs  male 
of  his  next  heir  male ;  and  from  this  ex- 
pression it  was  manifest,  that  the  words  next 
heir  male  were  used  in  designation  of  a  patv 
ticular  person;  of  the  person  in  whom  the 
description  of  heir  male  should  be  first  fulfilled  ; 
and  that  the  words  and  to  his  heirs^  Sec.  were 
words  of  limitation^  ascertaining  the  duration  of 
the  interest,  or  continuance  of  the  estate  he 
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was  to  bave ;  an  estate  which  was  not  equally 
extensive  with  that  which  would '  have  passed 
under  the  construction,  that  the  father  of  the 
next  heir  male  had  an  estate  tail ;  for  an  estate 
in  tail  male  in  the  father  would  have  entitled  all 
his  sons  and  their  male  issue  to  have  been  inbe- 
ritable ;  while  the  words  of  the  devise  confined 
the  estate  to  the  next  heir  male  and  his  heirs 
MALES,  and,  consequently,  excluded  all  the 
other  sons  and  their  descendants.  In  the  case  of 
Waker  v.  Snow^  th&  words  " right  heir  male" 
and  in  the  case  of  jCi^/e  and  Gray^  the  words 
"  heirs  males^'  as  appeared  by  the  context,  were 
clearly  used  in  the  same  sense  :  in  the  first  of 
these  two  instances,  as  the  severith  souy  and  in 
the  second  of  these  instances,  as  every  other  son 
after  the  fourth^  in  succession,  according  to  the 
priority  of  his  birth ;  and  the  superadded  words 
of  limitation,  engrafted  on  the  words  used  in 
designation  of  the  persons,  and  as  declaratory 
of  the  order  of  succession,  expressed  the  meaning 
of  the  parties,  in  a  manner  and  in  terms  which 
did  not  leave  any  room  for  doubt  on  the  inten- 
tion. In  White  and  Collins  (v),  the  limitation  to 
the  heir  in  express  terms,  for  a  definite  period 
of  time,  clearly  demonstrated  an  intention,  that 
the  heir  should  take  o^  a  purchaser  in  his 
own  right,  and  for  a  particular  estate. 
As  he  was.  not  to  have  the  inheritance^  the 
terms  of  the  rule  do  not  comprehend  a  case  of 
this  description.     This  case  arose  on  a  devise  in 

fvj  Com,  Rep.  389. 
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a  will,  but  it  is  apprehended  that  a  similar 
case,  arising  on  a  deed^  is  open  to  the  like  obser- 
vations, and  to  be  determined  by  the  same 
rules  of  law  and  of  construction.  It  is  the 
particular  circumstance  under  which  the  limi- 
tation is  penned,  and  not  the  nature  of  the 
instrument,  which  precludes  the  application  of 
the  rule. 

Perhaps  a  gift  by  deed  to  a  man  for  Ufcy 
remainder  to  his  heir  in  the  singular  number, 
with  words  of  superadded  Hmitation  ^nd  pro- 
creation, so  as  to  create  an  intail,  will  form 
another  exception;  partly,  indeed  principally, 
on  the  ground  that  the  word  heir  in  the  sin^ 
gular  number,  cannot,  xn  deeds,  be  considered 
as  describing  the  whole  class  of  legal  and  inhe- 
ritable successors. 

Ancl  it  has  been  noticed  and  instanced  by  the 
.  case  of  Shelley y  that  the  rule  applies,  though 
to  the  words  heirs  males  of  the  body,  other 
words  of  limitation,  seeming  to  import  a  class 
of  persons  as  their  successors,  are  added. 
The  rule  also  applies,  though,  between  the 
several  limitations  to  the  ancestor  and  his  heirs, 
or  heirs  of  his  body  m  deeds^  there  is  interposed 
an  estate  to  trustees  to  support  contingent  remain-. 
ders,and  there  are  not  any  contingent  remainders 
to  be  supported,  unless  the  limitation  to  the 
heirs  be  construed  to  give  an  interest  of  that 
sort  (x).    The  rule  applies  also,  though  there 

fxj  Hodgson  and  Wife  v.  Ambrose,  supra  i  Coulson  v*  Cculsam, 
s  Stra.  1135;  2  Atk.346. 
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are  other  provisions ;  as  that  the  tenant  shall 
not  be  impeached  for  waste,  or,  which  is  the 
same  in  eiFect,  that  he  shall  be  dispunish- 
able FOB  waste  ;  or  shall  have  a  power  of 
leasing,  &c. ;  a  power  for  which  ' '  ^re  cannot 
be  any  occasion,  unless  the  intention  of  the 
parties  be,  that  the  ancestor  lihall  be  merely 
tenant  for  his  life,  and  the  limitation  to  his  heirs 
give  an  interest  to  them  originally,  in  their, 
own  rights  and  as  purchasers. 

In  wiUs^  the  rule  applies  generally,  and  with- 
out exception,  to  the  several  limitations,  as  often 
as  the  gift  to  the  heirs  is  without  any  expression 
of  qualification,  restriction,  or  description,  to 
show  that  the  word  heir,  or  heirs,  was  used  in 
designation  of  some  particular  person^  or  several 
individuals,  or  a  class  of  persons ;  or  that  word 
does  not,  in  £guA,  nor  in  intention,  comprehend 
all  the  objects  within  the  extent  of  this  term,  in 
its  general,  technical,  and  strict  legal'  signifi-- 
cation. 

Neither  the  express  declaration, 
1st,  That  the  ancestor  shall  have  an  estate  for* 

hi»  life  AND  no  longer  (y)  ;  nor, 
2dly,  That  he  shall  have  only  an  estate /o?^  life 
in  the  premises,  and  that,  after  his 
decease,  it  shall  go  to  his  heirs  of  his 
body,  and,  in  default  of  such  heirs, 
vest  in  the  person  next  in  remainder ; 
and  that  the  ancestor  shall  have  no 

(y)  Robinson  v.  RoUmoHf  s  Ves*  235 ;  5  Bro,  Par.  Ca.  278. 
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power  to  defeat  the  intention  of  the 
testator  (z) ;  nor, 

3dly,  That  the  ancestor  shall  be  tenant  for  his 
life  and    kg    longer,    and  thai   it 
shall  not  be  in  his  power  to  sellj  dispose^ , 
or  make  azmy  with  any  part  of  the 
premises  (a) ;  nor, 

4thlj,  A  provision  that  the  ancestor  shall  not  be 
impeached  for  waste ;  nor, 

5thly,  That  he  shall  have  a  power  of  leasing 
or  jointuring ;  nor, 

6thly,  The  interposition  of  an  estate  to  trustees 
to  support  contingent  remainders  (b)  ; 
nor  a  direction  that  the  heira  shall  take 
SEVERALLY  and  SUCCESSIVELY,  as 
they  shall  be  in  PRIORITY  OF  BIRTH ; 
every  elder  and  the  heirs  male  of  his 
body  to  be  preferred  to  every  younger ; 

will  change  the  word  heirs  into  words  of  pur- 
chase (c). 

Nor  will  a  gift  to  two,  as  tenants  in  common, 

with  a  limitation  to  their  heirs,  &c.  equally  to 

be  divided  (d) ; 

Nor  a  ^ft  to  A  and  the  heirs  of  her  body 

lawfully  to  be  begotten,  for  ever,  as  tenants  in 

(t).  Thong  V.  Bedford,  i  Brown's  Ch.  Ca.  313. 

(a)  Hayes  v.  Foorde,  2  Black.  Rep.  698. 

CiJ  Hodgson  and  Ambrose^  and  Couison  and  CMfOfi,  mprm, 

(e)  Legate  v.  StmeU^  1  P.  W.  87 ;  see  also  /one*  and  Morgtm^ 
1  Brown's  Ch.  Ca.  206;  7  Brown's  Par.  Ca.  130;  MUierj. 
Set^ave,  Robinson's  Gavelkind,  96;  Feame,  179. 

fdj  Thrwioui  v^Peake,  Sir.  19. 
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tMimoHj  and  not  as  joint-tenants  ;  aiid  in  case 
she  shall  happen  to  die  before  twehty-ohe,  or 
without  leaving  issue  of  her  body  lawfully  be- 
gotten, then  to  others  (e) ; 

Nor  a  gift  to  A  and  the  heirs  of  her  body  law- 
fully to  be  begotten,  whether  sons  or  daughters^ 
as  tenants  in  common,  and  not  as  joint-tenants.; 
and  in  default  of  such  issue,  then  over  (fj; 

Nor  will  the  rwrdjint^  nejct  or  eldest^  subjoined 
to  the  word  heir  in  the  singular  number ,  or  to  the 
word  heirs  in  the  plural  number^  be  sufficient  of  it-- 
selfjfor  this  purpose  J  V  in  jjjs^ss  attended  with 

WORDS  OF  ENGRAFTED  LIMITATION,  cfear/^ 

showing  that  particular  persons  were  in  the  con-- 
temptation  of  the  parties^  and  singly  afhd  indi^ 
viduaUy^  the  objects  to  be  ascertained  under  the 
description  of  heirs  of  their  ancestors,  (g). 

Without  such  special  indication  of  intention, 
this  word  of  reference  will,  in  construction  of 
the  words  heirs,  &c.  be  understood  to  mean 
nothing  more,  than  that  the  person  who,  for 
the  time  being,  shall  be  the  first  in  the  line 
of  succession,  is  llie  object  to  be  preferred, 
and  the  person  designed  to  take  under  these 
words. 

Nor  even  in  wills  will  words  of  superadded 

limitation^  though  accompanied  by  the  word 

first  J  Sec.  always  render  it  necessary  to  construe 

N  (e)  Doe  v.  Smith,  7  T.  |lep.  531, 
(f)  Pienan  v.  Viekers  and  Wife,  5  East,  548. 
(gj  Whiting  md  WUkins,  1  Bubtr.  1119;  1  RoU.  Abr.  836; 
Troli&pe  and  Troikpey  Amb.  453;  Rob.  GaTel.  96 ;  1  Vent*  330. 
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the  word  heirs,  in  the  first  instance,  to  be  words 
of  designation  or  purchase  (h). 

That  the  word  heir?  may  have  this  construe^ 
.  tion,the  words  of  superadded  Uimtatummmt  vary^ 
and  be  wholly  inconsistent,  with,  the  line  of  suc- 
cession imported  hy  thejint  mention  of  heirsj  as 
in  the  several  cases  already  noticed.  In  Wright 
and  Pearson  (i)y  a  devise  was  in  trust  for -4  for 
life,  remainder  to  trustees  to  suppoxt  contingent 
remainders,  remainder  to  the  use  of  the  heirs 
male  of  A  and  their  heirs :  and  in  Goodright 
V.  Ptdlyn  (k)^  a  devise  was  to  N  for  life,  re- 
mainder to  the  heirs  male  of  his  body  lawfully 
to  be  begotten,  ^^  his  heirs  iot  ever ;  and  it 
wa»  held,  that,  the  se^oeral  devisees  took  estates^, 
tail,  under  the  limitation  to  their  heirs ;  and, 
of  coureie,  the  words  heirs^  &c.  were  construed 
to  be  words  of  limitation :  and  in  the  case  of 
King  and  Burchell  (IJij  the  devise  was  to  I  H 
for  life,  remidnder,  after  his  death,  -  to  the  issue 
male  of  his  body,  and  to  their  heirs ;  and  for 
want  of  SUCH  issue,  to  WRy  his  heirs  and 
assigns  for  ever:  and  Lord  Keeper  Henley 
determined,  that  I  H  took  an  estate-tail,  and 
that  a  proviso  for  imposing  a  charge  on  the 
estate,  in  fitvor  of  the  person  nest  in  remainder^ 
in  ease  f^ aUencOion^  ^.by  I  H  or  his:  issue 

(h)  MinshuO  v.  MinshuUf  i  Atk.  411. 

(ij  AmbL  358. 

(kj  s  Lord  Raym.  1437  $  and  MmskuB  v.  Mn^uU,  1  Atk* 
411. 

'  O)  AmbL  379 »  Frank  ▼.  Siovin,  3  Bast;  548.  &  P. ;  Roc  ex 
dem*  Dodson  v.  Gmao^  a  Wfls.  322. 
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mak^  or  (tliey,  as  well  as  the  issue  male,  bdng 
named  to  take  under  limitations  of  other  pro* 
perty,)  issue  femalcj  w^  Void. 
-  The  difference  between  these  cases,  and  <^thers 
which,  on  a  first  impression,  appear  to  be  similar 
in  their  circumstances,  may,  with  a  little  at- 
tention, assisted  as  that  attention  will  be,  by  a 
reference  to  the  principles  and  grounds  of  the 
several  determinations,  be  easily  discovered. 

On  t^e  reason  which  influences  the  determi- 
nation of  these  cases>  some  notice  has  already 
been  takpn  in  different  parts  of  this  Essay. 

That  the  word  beirs^  in  reference  to  limita* 
lions  of  legal  estates,  nx9y  be  a  word  of  purchase, 
even  in  a  will,  it  must,  in  terms,  be  explained  to 
be  of  the  $aQie  itnport  with  the  word  children^ 
and  used  to  describe  them,  virithout  extending 
to  the  w}iole  line  c^  successors. 

Or  they  must  be  used  and  be  iaterpreted  ^n 
this  ^nse,  or  otherwise  cannot  have  any  efiect, 
accordiqg  to  the  intention  with  which  they  wcl 
introduced  into  the  will. 

Or  they  must  be  used  to  describe  a  parti- 
cular person,  pr  several  persons,  «r  a  cki3S  of 
persons. 

Ok  t^ey  BQUst  engraft  a  new  order  of  sac- 
cession,  by  ^vii^  ftfi  ix^eritable  interest  to  be 
deriy^  from  this  person,  thejse  persons,,  or  this 
class  of  persons. 

Or  they  must  be  used  as  ascertsdning  a  person 
already  in  existence ;  giving  an  estate  to  him 
immediately. 

Or  because,   from  the  context,  it -may  be 
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collected  that   no  intail  was   intended  to  be 
created  (m). 

Thus  in  Lowe  v.  Davies,  a  devise  was  to  B 
and  his  heirs  lawfully  to  be  begotten  ;  that  is  to 
say,  to  his  first j  second,  third,  and  every  other 
son  and  sons  successively ,  lawfully  to  be  begotten, 
of  the  body  of  the  said  J3,  and  the  heirs  of  the 
body  of  such  first,  second,  third,  and  every 
other  son  and  sons  successively  lawfully  issuing, 
as  they  should  be  in  seniority  of  age  and 
priority  of  birth ;  the  eldest  always,  and  the 
heirs  of  his  body,  to  be  preferred  before  the 
youngest  and  the  heirs  of  his  body. 

And  in  Doe  v.  Laming ^  the  devise  was  to 
A  Q,nd  her  heirs  of  her  body,  lawfully  begotten, 
or  to  be  begotten,  as  -well  females  as  males^  and 
their  heirs  and  assigns  for  ever,  to  be  equally 
divided  between  them,  as  tenants  in  common^ 
and  not  as  joint- tenants  (n). 

And  in  Archer's  case,  the  devise  was  to  A  for 
for  life  J  remainder  to  the  next  heir  male  of  A^ 
and  to  the  heirs  male  of  the  body  of  such  next 
heir  male. 

And  in  Burcheft  v.  Durdantj  the  devise  was 
to  A  for  life,  without  impeachment  of  waste ; 
and  after  f^e  decease  of  A,  then  to  the  heirs  male 
of  the  bodff  of  A^ovr  living  ^o^. 

And  in  all  these  cases,  the  persons  designated 
as  heirs,  took  by  purchase. 

fmj  iioev.  Giffe,  ii  East/ 668;  WhUevA  CoOms^  Com* 
Bep.  989. 
fnj  Doe  ▼.  Lamktgf  9  Burr.  ii«0;  1  Black.  Rep.  96^. 
(•)  Bureh^t  v.  DurtUmt,  2  Vent  3I 1 ;  2  Lev/  232. 


Shelley's  case.  371 

It  is  true,  that  one  of  the  reasons  assigned  by 
the  Court  for  its  determination  of  the  last  noticed 
case  was,  that  the  several  limitations  gave  in- 
terests of  different  sorts,  one  a  legal,  the  other  a 
trust  estate ;  but  it  is  also  clear,  that  the  Court 
thought  the  case  warranted  a  determination  on 
the  grounds  expressed  in  this  Essay. 

There  are  other  cases  which  have  been  4^- 
cided  on  some  or  one  of  these  grounds  of 
exception. 

Thus,  in  Goodright  v.  Having  (r)j  a  devise 
was  to  A  for  life,  remainder  to  trustees  for  his 
life,  to  support  contingent  remainders,  remainder 
to  the  heirs  males  of  the  body  of  ^  to  be 
begotten,  severally,  successively,  and  in  re- 
mainder, one  after  another,  as  they  and  every 
of  them  should  be  in  seniority  of  age  and 
priority  of  birth ;  the  elder  of  such  sans  and 
the  heirs  male  of  his  body  lawfully  iffsuing, 
being  always  preferred  and  to  take  before  the 
younger  of  such  son  and  sons  and  the  heirs  male 
of  his  and  their  body  and  bodies ;  and  for 
want  and  in  default  of  such  issue,  then  to  the 
use  of  and  in  trust  for  all  and  every  the 
daughter  and  daughters  of  the  body  of  the  said 
^  JB  to  be  begotten,  to  be  equally  divided 
amongst  them,  if  more  than  one,  share  and 
share  alike,  to  take  as  tenants  in  common,  and 
not  as  joint-tenants ;  and  of  the  several  and 
respective  heirs  of  the  body  and  bodies  of  such 
daughter  and  daughters,  with  limitations  oyer. 

Cp)  I  East,  264.. 
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On  account  of  the  words  of  explanation,  and 
the  nse  of  the  words  sons  and  daughters,  the 
devise  in  fevor  of  the  heirs  male  was  ruled  to 
be  a  devise  to  the  first  and  other  sons ;  and  by 
reason  of  l^e  superadded  words  of  limitation, 
the  sons  took  successive  estates  in  tail  male. 

In  Doe  V.  ironmonger  and  others  ($)^  the 
devise  was  to  George  Hayes  and  his  heirs,  to 
receive  the  rents  and  pay  them  for  the  main- 
tenance and  support  of  Sarah  Clay^  (a  married 
woman)  and  the  issue  of  her  body  lawfully 
begotten,  during  the  natural  life  of  Sarah  Clay ; 
and  after  the  decease  o( Sarah  Clay^  then  upon 
trust  for  the  use  of  the  heirs  of  the  body  of 
the  said  Sarah  lawfully  begotten  or  to  be  be- 
gotten, their  heirs  and  assigns  for  ever,  without 
any  respect  to  be  had  or  made  in  regard  to 
seniority  of  years  or  priority  of  birth  ;  and  in 
default  of  such  issue,  to  another  person  in  fee. 
It  was  ruled,  that  all  SaraKs  children  were 
jointp-tenants  in  fee ;  as  titey  were  intended  to 
take  together,  without  regard  to  seniority  of  age 
or  priority  of  birth. 

But  this  case  did  not  call  for  die  application 
of  die  rule  in  Shelley's  case,  since  the  ancestor's 
estate  was  equitable. 

A  devise  was  to  one  for  life,  remainder  to  his 
first  son  during  his  life,  and  to  preserve;  and  after 
his  decease,  in  tru^t  for  the  several  heirs  male  of 
such  first  son  lawfully  issuing,  so  as  the  elder  of 
such  sons  and  the  heirs  male  of  his  bodv  should 

(q)  3  East,  533. 
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always  be  preferred  and  take  before  the  younger 
and  the  heirs  male  of  his  body ;  and  for  want  of 
such  issue,  in  trust  for  the  second,  &c.  for  life, 
and  the  several  heirs  male^  &c.  the  dder,  &c. 
And  on  the  context  it  was  decided,  that  the 
eldest  son  was  tenant  in  tail  (r) . 

But  there  are  cases  in  which,  notwithstanding 
words  of  explanation,  the  word  heirs  has  been 
held  to  create  an  estate-tail  in  the  ancestor. 

Thus  in  Pierson  v.  Vickers^  (s)^  a  devise  was 
to  Ann  Vickers  and  to  the  heirs  of  her  body 
lawfully  to  be  begotten,  whether  sons  or  daugh* 
tersy  as  tenants  in  common,  and  not  as  joint* 
tenants,  with  a  limitation  over,  in  default  of 
such  issue. 

*  And  it  was  deeded,  that  Ann  Vickers  took 
an  estate-tail.  ' 

Two  circumstances  ue  material;  1st,  the 
^ift  WHS  to  Ann  and  the  heirs  of  her  body^ 
by  one  entire  and  <^cmnected^  clause ;  and  2dly, 
and  this  is  more  important,  there  w^e  not 
any  words  of  superadded  limitation,  so  that 
the  sons  and  daughters,  as  purchasers  by  that 
name,  could  have  taken  the  inheritance.  •  The 
general  intention  governed  this  dedsion. 

So  in  I>oe  d.  Candler  v.  Smith  (t)^  although 
the  devise  was  to  A  and  the  heirs  of  her  body 
for  ever,  as  tenants  in  common,  and  not  as  joint- 
fenwts,  with  a  limitation  over,  in  case  A  died 
before  twenty-one,  or  without  leaving  issue  of 

(r)  Poole  Y.Poole,  3  Bos.  &  Pull.  6«o. 

fsj  5  East,  548.  (O  7  T.  Rep.  531. 


37^  ON    THE    RULE    IK 

her  body:  yet  it  was  held,  that  A  took  an  estates- 
tail  by  force  of  the  gift  to  the  heirs  of  her  body. 

This  case  turned  partly  on  the  general  in« 
tention,  and  partly  on  the  absence  of  words  of 
superadded  Umitation,  to  mark  a  line  of  suc- 
cession. This  case  is  to  be  contrasted  with  Hi^ 
exdem.  Haxy  v.  BumsaU(u). 

In  that  case,  the  gift  was  by  will  to  A  and 
the  issue  of  her  body,  as  tenants  in  common, 
if  more  than  one ;  but  in  default  of  such  issue, 
or  being  such  issue,  if  they  should  all  die  under 
twentyrone,  and  without  leaving  issue  of  any 
of  their  bodies,  then  to  another  person : .  and 
yet  A  took  for  life  only,  and  the  children, 
under  the  name  of  issue,  took  the  fee  as  pur- 
chasers.  The  fee  vested  in  them  by  reason 
of  the  limitation  over,  which  showed  that  the 
estates  of  the  issue  were  to  determine  only  by 
death  under  twenty-one. 

In  King  v.  Burchall  (x)^  and  in  Frank  v. 
St<mn  (y)y  the  devise  was  to  one  for  life,  remain- 
der to  his  issue  male  and  to  their  heirs,  share  and 
share  alike ;  and  for  want  of  such  issue,  then 
over:  and  yet,  notwithstanding  the  words  of 
superadded  limitation,  and  the  words  of  regu- 
lation and  modification,  the  ancestor  took  an 
estate-tail. 

A  iQore  minute  examination  and  contrast  of 
this  class  of  cases  will  be  found  in  the  chapter 
on  Erstates«*tail. 

Cu)  6  Term.  Rep.  3©.  (xj  Ambl.  379. 

ftjj  3Ea.st,  54*- 
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And  in  JDoe  v.  Goffe  (a)j  the  devise  was  ta 
A^  sUid  the  heirs  of  her  body,  as  tenants  in 
common,  but  if  such  issue  should  die  before  he, 
dae,  or  they  should  attain  the  age  of  twenty-one, 
then  to  the  testator's  son  JB,  in  fee ;  and  it  was 
decided,  that  A  was  only  tenant  for  life,  with  re- 
mcdnder  to  her  heirs  of  her  body,  considered  as  * 
children,  as  tenants  in  fee,  by  impUcation,  sub- 
ject to  a  limitation  over  by  executory  devise. 

GrettoH  y.  Hayward  (h)  is  referrible  to  the 
same  ground ;  namely,  the  absence  of  intention 
to  intaiV  and  the  adequacy  of  the  gift  to  pass 
aitee. 

However,  in  Henry  y.Purcell  (c)^  die  devise- 
was  by  way  of  trust  to  A.  for  life,  and  for  her 
itfeparate  use ;  and  after  her  decease,  to  the  use 
of  the  'heirs  of  the  body  of  the.  said-  A^  lawfully 
issuiiig,  the  elder  of  such  issue,  and  his,  her  or 
their  heirs,  to  inherit  and  take  place  before  the 
younger  o£  suck  issue,  his,  her  and  their  heirs ; 
land  the  elder  daughter  was  preferred  to- the 
younger,,  and.  became  tenant.in  taU  by  purchase^ 

In  this  instance,  the  gift  to  the  heirs  was  in* 
dependent  of  the  rule^  and  therefore  it  presents 
an .  anthority  for  the  construction  '  of  such  a 
gift;,  as  different  from  a  simple  gift,  to  the  heirs 
of  the  body,  as  such,  without  any  words  of 
regulation  or  modification. 

From  all .  tlie  .  caaeis  this  corollary  may  be 
drawn ;  that  the  ancestor  will  always  take  an 
estate-tail  under  a  gift  to  him  for  life^  witU 

(a)  1 1  EMt.  668.    (h)  6  Taunt.  94.    (9)  2  J.  Black.  1002. 
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remainder  to  his  heirs  of  his  body,  with  or 
without  words  <^  superadded  limitation^  or  with, 
or  without  words  of  regulation ;  unless  the 
heirs  of  the  body  can,  consistently  with  the 
general  intention,  be  purchasers,  and  take 
either  an  estate^tail  or  an  estate  in  fee^  in  their 
own  right.  

The  sound  rule  of  inteirpretation  to  bef 
adopted  in  these  cases,  is  that  which  takes  the 
coTiiewl  for  its  guide,  and  which  consults  the 
general  intention  (d) ,  and  endeavours  to  give  it 
^ect  *r  and  the  result  will  be,  that  when  the 
words  heirs  of  the  body  are,  on  a  sound  inter*^ 
pretation  of  the  will,  found  to  be  used  in  a  col* 
leetive  sense,  as  descriptiv<3  of  issue  collectively; 
they  ai'e  to  be  construed  in  their  genuine  and 
legal  sense,  and  as  words  of  inheritance  or  suc- 
cession. On  the  oliier  hand,  where  the  words 
heirs  of  the  body  are  used  in  a  limited  and  con^ 
fined  sense,  and  as  descriptive  of  children  or 
issue  in  the  first  degree^  or  issue  or  children  of 
a  particular  denomination^  they  are  words  of 
piirchate. 

In  wills,  the  object  to  which  the  Courts  give 
particular  attention,  aiming  to  ascertain  the 
general  intention,  ai)d  to  carry  that  object  into 
effect,  will  ,?ilways  render  it?  essential  to  inq^uire 
whether  there  was  any  intention*  to  intail,  and 
wdo  waiS  to.  be  the  donee  in  tail;  and  the  donee 
under  the  gift  for  life  will  hav^  an  estate^tail,  or 
for  life,  according  to  the  result  of  that  inquiry. 

^  (4}^  Ttnti  Rep.  533* 
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In  maDjr  cases  he  will  take  an  estate-tail,  to 
effectuate  the  general  intention,  since  any  other 
constraction  would  not,  either  from  the  absence 
of  words  of  superadded  limitation,  or  from  some 
other-  cause,  accoihplish  that  intention. 

It  may  also  be  remarked,  that  mere  words  of 
perpetuity  or  regulation,  added  to  a  devise  to  a 
man  and  his  heirs  of  his  body  lawfully  be- 
gotten, will  not  turn  the  words  descriptive  of 
the  heirs,  intto  words  of  purchase.  Thus,  a 
devise  was  to  Ay  and  the  heirs  of  her  body 
lawfully  to  be  begotten,  for  ewr,  as  tenants 
in  common,  and  not  as  joint-tenants ;  and  in 
€ase  she  should  happen  to  die  before  twenty-^ 
one,  or  without  leaving  issue  of  her  body 
lawfully  begotten,  then  to  another  person ;  and 
it '  was  held,  the  parent  took  an  estate^tail. 
This  case  is  by  modem  decisions  becon^e  ques* 
tionable. 

To  support  this  last  case,  the  words  ybret^cr 
were  rendered  of  no  particular  import ;  and  the 
words  of  modification  or  regulation  of  the 
tenancy  were  disregarded,  and  the  limitation 
crver  was  considered  as  a  remainder  vested  of 
coDtingent ;  and  the  words,  without  leaving  issue, 
as  referrible  to  an  indefinite  failure  of  issue « 

Modern  judges  (ddj  seem  to  have  discovered 
another  and  more  consistent  construction  of  the 
words,  and  under  that  construction  the  children 
would  be  tenants  in  common,  in  fee  subject  to 
a  limitation  over,  by  way  of  contingent  re* 

(ddJ  Oretton  y.  Hatfusard^  6  Taunt.  94 ;  Doe  r.  Oqffby  1 1  East,  668. 
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mainder,  in  one   event,  and  executory  devise, 
in  another  event. 

In  proposing  the  instances  of  exception  to 
the  rule,  the  grounds  on  which  the  excepted 
cases  received  the  construction  affixed  ,to  them, 
and  to  which  similar  cases  are  entitled,  are  ex* 
pressed  in  a  manner  which  supersedes  the 
necessity  of  any  comment  on  each  particular 
case. 

It  remains,  however,  to  point  to  the  circum- 
stances by  which  the  case  of  Lowe  v.  Davies  is 
to  be  distinguished  irom. Legate  and  Sewelly  and 
Jones  and  Morgan ;  since  between  these  cases 
there  is  Bome  resemblance,  .though  in  practice 
they  stand  as  opposed  to  each  other;  furnishiiig 
lines  of  distinction. 

In  Lowe  v.  Davies^  the  testator  explained  the 
meaning  he  imposed  on  the  word  heirs,  in  the 
sense  he  used  that  word.  He  declared,  that  he 
meant  that  the  heirs  should  take  severally  and 
successively,  according  to  the  priority  of  their 
births;  he  also  in  terms  directed  that  they 
ghould  take  under  the  names  of  his  Jirsf  and 
other  sons,  and  not  under  the  general  and  col^ 
Uctive  term  of  his  heirs,  and  added  a  limitation 
to  the  heirs  of  those  persons.  In  this  case  the 
construction  did  not  depend  on  the  technical 
sense  of  the  words  heirs  of  the  body  ('e)j  but 
on  the  particular  meaning  the  testator  himself 
had  annexed  to  them,  and  which  he  in  terms 
had  declared  to  be  the  same  in  sense  as  hiA 

* 

(e)  See  7  T.  Rep.  53a. 
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firsts  Sec.  sons ;  while  in  the  cases  of  Legate  and 
SewelU  and  Jones  and  Morgan^  the  construction 
rested  merely  on  the  direction  that  the  heirs 
should  take  severally  and  successively^  and  there 
was  not  any  such  direct  explanation  of  the 
meaning  of  the  words  heirs  of  the  body,  ae 
showed  that  the  testator  used  them  in  any  other 
than  tbeir  technical  sense,  and  as  embracing, 
wio  JlatUj  the  class  of  persons  who  should  suc- 
cessively answer  the  description  of  all  possible 
heirs; 

In  isdtlsy  let  it  be  remembered^  the  word  issue 
may  be  a  word  of  limitation^  and,  connected  with 
an  estate  of  freehold  in  the  ancestor,  may  give 
:an  estate-tail  to  him  (f).  But  the  word  issue 
is  not,  ex  vi  terminij  within  the  rule  in  Shelley^s 
case.  It  depends  on  the  context  whether  it  will 
give  an  estate-tail  to  the  ancestor  (g). 

In  deedsy  operating  by  way  of  convey ance^  it 
is  always  a  word  of  designation^  descriptive  of 
the  persons  who  are  the  objects  of  the  gift ;  and 
is  never  construed  to  be  a  word  of  limitation.- 
It  is  a  word  of  less  determinate  meaning  than  the 
words  heirs  of  the  body ;  and,  in  wills,  depends 
for  its  construction  more  on  the  intention  of  the 
Testator,  than  on  the  strict  rules  of  law.  As 
often  as  it  is  used  generally,  as  extending  to 
issuCy  from  generatiofi  to  generation^  it  is,  with 
the  exception  noticed  in  a  ftiture  page,  and 
instanced  by  Glenorchy  v.  Bosville,  (a  case  on 

{/)  King  V.  Mdlingj  i.Ventr.  314,  225. 
(g)  Doe  V.  Cb«M,  4  T.  R-  294. 

c  c  S 
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executory  trusts  (h),  a  word  of  limitation,  and 
will  give  the  ancestor,  taking  an  estate  of  free^ 
hold^  AN  estate-tail;  for  as  the  word  issue 
is  introduced  in  this  collective  sense,  it  receives 
the  same  construction  as  the  word  heirs  o? 
THE  BODY  would  havc  done« 

On  the  other  hand,  if  it  be  applied  with  a 
meaning  which  makes  it  synonymous  with  chilr 
dren,  and  this  appears  from  superadded  and 
uncontrolled  words  of  Umitationj  descriptive  of 
an  order  of  succesmn^  different  from  that  im^ 
ported  by  the  limitation  to  the  issue:  as  to 
B  for  life,  sans  waste^  and  in  case  he  should 
have  an  issue  male,  then  to- such  issue  male  and 
his  heirs  for  ever  (i) ;  or  from  words  of  restraint, 
showing  that  the  ancestor  is  to  have  only  an 
estate  for  life,  and  superadding  words  of  limita- 
tion on  the  gift  to  the  issue ;  as  to  one .  for  life 
<m/^,  and  after  his  decease  to  the  issujjs  male 
of  his  body,  and  the  heirs  male  of  th^  body  of 
such  issue  (k)  ;  .it  will  be  a  word  of  purchase* 

In  the  case  o{  Backhouse  v,  Wells^  the.  restric- 
tive word  ^^  ONLY  "  determined  the  construc- 
tion. 

For  in  another  case,  subsequent  iQ  point  of 
time,  a  devise  was  to  one  during  the  term  of 
his  natural  life,  and  from  and  after  his  decease^ 
to  the  use  of  the  issue  male  of  his  body  law- 

(hj  Supra  and  infra. 

(i)  Loddington  and  Kime^  Lord  Rajm.  ao8;  i  Salkt  314. 
(h)  Backhouse  y.  fVeBsf  1  Eq.  Abr.  184 ;  and  sec  the  note 
to  that  case. 
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fully  begotten,  and  the  heiks  male  ot  the 
body  of  such  issue  male^  and  for  want  of  such 
issue  male,  remainder  over  flj  ;  and  it  was  de- 
termined in  the  Court  of  Common  P/ea^,  that 
the  ancestor  took  an  estate-tail;  and  one 
judge  said,  he  thought  too  great  regard  had 
been  paid  to  the  words  heirs  male  of  the  body 
of  mch  issue. 

The  only  possible  difference  between  the 
cases  of  Backhouse  v.  Wells^  and  Dodson  and 
Grew,  that  can  make  them  distinguishable  from 
each  other,  and  be  understood  as  contrasted 
authorities,  is,  that  in  the  former  of  these  cases 
the  word  only  was  added  to  the  limitation  for 
life,  and  expressed  an  intention  that  the  estate 
of  the  person,  taking  under  that  limitation, 
should  be  confined  to  this  exact  period ;  and 
that  in  Dodson  y«  Grew  there  was  not  any  such 
ftddition,  nor  the  addition  of  any  other  word  of 
declaration,  beyond  the  words  of  express 
Umitation. 

Whether  such  declaration  ought  to  be  deci- 
sive, is  submitted  to. the  reader.  The  writer  of 
-these  observations  cannot  do  less  than  add,  he 
thinks  the  question,  in  cases  of  this  sort,  depends 
rather  on  the  inquiry,  whether  the  issue  are  to 
have  the  inheritance^  quaienus  they  are  the  heirs, 
and  ma  class  afpei^som,  than  whether  it  is  the 
ntention  that  the  ancestor  should  have  an  estate 
for  life  only,  and  not  an  estate  of  a  greater 

extent. 

•     '.  •  •    • 

(I)  Dodson  and  Grew^  i  Wik.  333 ;  7  Tenn  Kep.  533. 

c  c  4 
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It  is  also  observable,  tliat  the  case  of  Dodam 
and  Grew  was  decided^  and  has  frequently  been 
jfecognized  as  law,  and  its  authority  enforced, 
for  the  purpose  of  giving  effect  to  the  general 
intention  of  embracing  all  the  is  sub  within  the 
extent  of  the  devise,  in  preference  to  aparlicur 
lar  intention,  which,  if  literally  observed,  would, 
for  want  of  cross-remainders,  eventually  admit 
those  in  remainder  into  •  the  enjoyment  of  the 
estate,  in  exclusion  of  some  of  the  issue,  who,  in 
reference  to  the  particular  intention,  were  the 
primary  objects  of  the  testator's  bounty  (m). 

Limitations  of  trusts  which  are  executed  (n) , 
are,  in  deeds  and  wills,  construed  by  the. same 
rules  as  similar  limitations  of  legal  estates  in 
similar  instruments,  as  often  ajs  this  can  be  done^ 
without  manifest  violation  of  the  ea^ess  inten-- 
tion  of  the  parties.  Therefore^  generally  speak- 
ing, limitations  of  trusts  whicK  are  executed^ 
whether  contained  in  deeds  or  in  wilU,  will  re- 
ceive  the  same  or  a  similar  determination^  asy 
with  a  view  to  the  different  instruments^  the  like 
cases  would  receive^  if  coimdered  as  giving  legal 
instead  of  equitable  interests  {oj .  Far  the  coa^ 
struction  on  limitations  of  trust  estates^  is  to  be 
the  same  as  on  limitations  of  leoal  estates  (p) ; 
and  the  same  words  which  create  an  estate-tail  in 
a  legal  estate,  will,  if  applied  to  an .  equitable 

Cm)  See  7  T.  Rep.  533.    . 
(n}  Jcnes  ond  Margany  1  Bro.  Ch.  Ca.  3o6. 
CoJ  Bagshaut  y.  Spencer^  b  Atk.  583 ;  1  Coll.  Jurid.  378. 
(p)  Tr.  Eq.  395.    Legg  and  Goldmre^  Cases  temp.  Talb.  so. 
3  per  WiUiasQB  356  and  note.    1  Fefirne  154. 
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•estate,  create  an  estate-tail  in  that  (qj)  unless  tfie 
intention  of  the  author  of  the  trust  be  apparently 
and  clearly  different^  and  this  is  manifested  hy 
plain  and  direct  expressionj .  exhibiting  circum* 
stances,  or  necessary  implication,  which  point 
to  the  mode  in  which  the  heirs  may  take  as 
individuals  particularly  described,  and  pre- 
clude that  construction  which  would  give  to 
the  ancestor  an  estate  of  inheritance. 
The  mere  circumstance, 

1st,  That  the  ancestor's  estate  is  for  the 

express  period  of  his  life ; 
2d,  To  be  dispunishable  of  waste ; 
3d,  To  be  attended  with  a  power  of  leasing; 
4th,  That  the  life  interest  is  to  be  a  sepa- 
rate estate  (rj ; 
5th,  That  trustees  are  substituted^  to  support 

contingent  remainders ; 

6th,  That  to  the  limitation  to  the  heirs  of 

the  body,  words  of  limitation  to  their 

heirs  generally  are  added ;  or, 

7th,  That,  in  addition  to  the  provisions  that 

the  ancestor  shall  take   for  life,  and 

that  his  estate  shall  be  with  impeach-^ 

mient  of  waste,  and  that  trustees,  to 

whom  an  estate  is  devised  for  his  life, 

shall  support  contingent  remainders^  or 

I  without  such  addition,  there  are  words 

declaratory  that  the  heirs  shall  take 

severally y  re^ectivelyy  and  in  remainder^ 

(q)  PkUlipi  y.  Bridges,  3  Ves.  IQ5,  per  Masier  of  the  Rolls, 
(r)  Roberts  y.  Dixnellf  1  Atk.  0o6 ;  Hcarh  v.  Grtenbank, 
-3  Atk.  716;  lee  3  Vet»  jun.  125. 
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the  one  after  the  others  as  they  shall  bb 
in  seniority    of  age  and  priority  df 
birth  (s J;  or^ 
8th,  That  the  male  shall  be  preferred  before 
the  female,  and  the  elder  before  the 
younger  (t) ;  or, 
9th,  That  the   heirs   shall  take  by  pur^ 
chase  (u)^  will  not  prevent  the  applica^ 
tion  of  the  rule ;  and,  of  course,  the 
imrds  heirSy  S^c.  zmll  be  words  of  limita-- 
tion^  and  not  of  purchase  (x). 
At  the  same  time  that  these  positions  are 
advanced,  it  must  be  acknowledged  that  the 
case  of  Bagshaw  and  Spencer  (y)y  (a  case  which 
arose  on  a  will,  and  which  was  determined  hy 
LfOrd  Hardwicke  contrary  to  a  former  determi- 
nation by  the  Master  of  the  Rolls,)  is,  if  not 
over-ruled  by  the  more  modem  determinations 
in  Wright  and  Pearson  (z)j  Austen  and  Taylor ^ 
and  Jones  and  Morgan  fa) ,  an  authority,  that 
a  provision  that  the  ancestor  shall  not  be  punish- 
able for  waste,  and  that  an  estate  is  devised  to 
trustees  to  support  contingent  remainders,  will, 
of  themselves,  in  the  case  of  a  trust  executed, 

{s)  Jones  and  Morgan^  supra. 

(t)  Denn  ex  dem.  Cresmck  v.  Hohson  and  others,  5  Burr. 
36094331.695. 

(u)  Lam  ▼.  Davits,  s  Lord  Rajra.  1561. 

CxJ  In  his  posthumous  work,  page  330,  Mr.  Feame  was  of 
opinion,  that  an  equitable  estate  for  life,  for  the  separate  use  of 
a  married  woman,  maj  unite  with  .a'  limitation  of  the  trust  for  the 
heirs  of  A^r  body.    The  opinion  in  p.  379  is  questionable. 

Cy)  a  Atk.  577,  346;  1  Ves.  147. 

(z)  Amh],  358 ;  Feame»  u6. 

(a)  AmbL  376 ;  supra* 
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change  the  words  heirs,  &c.  in  a  limitation  to 
them,  after  a  limitation  to  the  aneestor  for  life, 
into  words  of  purchase^  and  make  these  words^ 
in  the  constructive  exposition  of  a  bourt  of 
equity,  exercising  its  controlling  power  of 
interpreting  instruments,  by  the  presumable  in- 
tention of  a  testator,  of  the  same  import  with 
limitations  to  ^rst  and  other  sons,  &c.  success 
wjely  in  tail,  in  strict  settlement. 

In  delivering  his  reasons  for  this  determina« 
tion.  Lord  Hardmcke  observed,  that  the  great 
difference  between  the  present  case  and  that  of 
Coulson  and  Caukon  (b),  which  was  pressed  on 
him  as  a. decisive  authority  for  construing  the 
words  heirs,  &c*  .to  be  words  of  Uthitation  and 
uOit  of  j?w*cAa«e,  was,  that  this  was  a  devise  of  a 
trust  in  equity ;  that  of  a  mere  legal  estate ;  the 
iwords  of  wihich  must  be  taken  as  they  stand, 
according  to  their  strict  legal  determination; 
that  in  the  case  of  Bagshaw  and  Spencer ^  then 
before  the  Court,  all  the  limitations  were  the 
direction  of  a  trust,  which  the  Court  was  bound 
to  carry  into  execution,  according  to  liie  inten« 
tion  of  the  testator;  and  as  to  the  difference 
urged  to  him  between  trtists  executed,  and  exec^ 
tory^  he  observed,  that  the  distinction  had  never 
been  established  by  any  direct  dedskm^for  that 
all  trusts  J  in  notion  oflaiWj  were  executory^  and  to 
be  carried  into  execution  by  the  Court  by 
subpoma  (c). 

Since  Bagshaw  v.  Spencer  was  determined, 

(bj  t  Str.  11115 ;  a  Atk.  246. 
(c)  Suproy  p.  aSa, 
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many  cases  with  similar,  and  others  with  stronger 
circumstances  in  favour  of  the  heirs  as  indivi^ 
duaky  have  been  the  subjects  of  Htigation  in  the 
Court  of  Chancery  (^dj;  and  in  no  case  whatever, 
of  a  trust  executed,  have  the  words  heirs  of  the 
body,  following  a  limitation  to  the  ancestor  for 
his  life,  been  held  to  be  words  of  purchase,  or 
received  any  other  or  a  different  di&termination, 
than  the  same  case,  considered  as  involving 
questions  on  limitations  of  legal  estates,  would 
have  received. 

And  it  is  extremely  difficult  to  show  what 
those  circumstances  are,  which  evmce  such  an 
intention,  as  makes  it  necessary  to  construe  the 
word  heirs  to  be  a  word  of  purchase ;  otherwise 
than  by  referring  to  the  cases  already  intro- 
duced, as  arising  on  questions  respecting  legal 
estates^  and  determined  to  have  been  exceptions 
to  the  general  rule,  under  which  the  word  heirs 
is  to  be  construed  a  word  of  limitation. 

Even  in  the  report  of  Bagshaw  and  Spen-- 
cer  there  are  several  expressions,  from  which  it 
appears  that  hard  Hardtmcke  himself  took  the 
distinction  between  trusts  executed  and  execu*' 
tory ;  and  Lord  Kenyan  (e)  mentioned  a  case 
of  Lloyd  V.  Jones^  before  Lord  Northingtan^ 
in  which  Lord  Narthingtan  said,  he  conceived 
Lord  Hardtmcke  to  have  admitted,  at  last, 
the  di£^rence  between  trusts  executed  and 
executory. 

(d)  Wrighi  and  Pearson^  Ambl.  358;  Jones  and  Morgan, 
1  Bro.  C.C-  ao6;  Brydges  v.  Brydges^  3  Vet.  130. 

(e)  9  Cox,  P.  W,  478. 
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In  one  case  there  was, 

1st.  An  executory  trust ;  and, 
SIdly.  A  devise  by  the  same  words. 

In'  the  former  case,  the  gift  was  held  to  be  to 
the  first  taker  for  life;  in  the  latter,  for  an 
estate-tail. 

Let  it  be  remembered,  that  the  cited  case 
of  Algood  and  Withers  (f)^  arose  oh  a  deed 
of  conveyance  to  trustees,  of  some  lands  in 
fee,  and  of  other  lands  for  the  residue  of  a 
term,  upon  trust  for  W  for  life,  remainder 
to  the  heirs  of  the  body  of  the  said  W^  and  of 
G  and  M,  and  their  heirs,  executors  and 
assigns ;  and  it  would  seem  that  the  considera- 
tion of  the  circumstances,  that  the  limitation  to 
the  h^irs  of  W  was  made  to  them,  and  the  heirs 
of  G  and  Jfcf  jointly,  so  that  all  the  heirs  of  the 
several  persons  were  to  take  an  interest  of  the 
SAME  SORT,  and  that  the  heirs  of  the  body  of 
G  and  ikf  were  to  take  an  estate  in  fee,  as 
appeared  by  the  Twrds  of  superadded  limitafion^ 
and  that  the  limitation  to  the  heirs  of  the  body 
of  7F,  construed  as  words  of  limitation,  would 
have  given  an  estate-tail,  ruled  the  deter- 
mination of  this  case. . 

Trusts  executory  (g)  are  peculiar  to  marriage 
articles^  and  those  instruments,  whether  deeds 
or  wills,  in  which,  by  the  express  provisions  of 
the  instrument,  the  trustees  are  to  convey ^  settle^ 
or  assure  the  lands,  on  which  the  instrument  is 

(f)  P.  359-  ' 

(g)  1  Fonbl.  ^8 ;  Cox'i  Notei  to  a  P.  W.  477;  2  Vc«.  5c 
Beames,  369.   * 
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to  operate,  or  to  purchase  land  with  money  en- 
trusted to  be  laid  out  in  a  real  estate ;  thereby 
shomng  that  the  parties  have  a  further  convey- 
attce  in  their  project  and  contemplation  (h). 

The  mere  circumstance  that  the  party  cove- 
nants to  do  an  act,  or  directs  a  conveyance  to* 
be  made,  will  not,  of  itself,  make  the  trust 
executory; 

.  Hie  conclusion  that  a  trust  is  executed  or 
exectUory^  must  depend  on  the  quo  animo ;  on 
the  inquiry,  whether  another  instrument  be  in 
the  contemplation  of  the  party,  as  the  act  which 
is  to  give  full  and  complete  effect  to  the  principal 
object  he  has  in  view ;  Children  as  purchasers- 
are  always  underi^tood  to  be  the  main  objects 
of  marriage  articles^  and  also  of  deeds,  and 
even,  except  as  is  afterwards  noticed,  wills, 
directing  (i)  that  lands  to  be  purchased,  or 
lands  of  which  the  testator  is  the  owner; 
aksBll  be  settled  or  conveyed ;  unless  the  settle- 
ment or  conveyance  is  to  be  made,  with  rderence 
to  particular  uses,  or  upon  trusts  (k),  and  the 
Ifegal  operation  and  efiect  of  the  uses  and  trusts 
ane  already  fixed.  When  the  uses  and  trusts 
are  already  ascertained,  the  trust  is  not  con-r 
sideired  as  executory.  That  point  was  decided 
in  Roe  v.  Aistrop  (l)^  and  in  Austen  v.  Taylor ; 
and  particularly  in  the  latter  of  these  cases,  and 
the  recent  case  of  Brouncker  v.  Bagot  (m). 

(h)  Diflference  betireen  a  limitation  to  heim  of  tho  bodjr  of 
a  man  by  his  wife,  and  generally,  Read  v.  Wardy  7  Yin.  Abr.  123* 
(i)  Bastard  v.  Pro^^  a  Cox's  Rep.  6. 
(k)  Brouncker  y.  Bagot ^  1  Mer.  871. 
(I)  a  Black.  Rep.  I2a8;  Tracey  ▼.  Lethidier,  3  Atk.  7^. 
O'O  1  Merriv.  271, 


That  a  trust  will  toot  be  executory  merely 
l^ecause  the  party  coveuants.  to  do  an  act^  is  a 
distinction  dearly  deducible  from  all  the  cases 
on  this  learning,  and  is  particularly  illustrated, 
by  an  instance  in  feet,  arid  a  decision  on  the 
question,  in  White  and  Thombarough  (n).  In- 
deed, the  cited  caaes  of  JRoe  and  Aistrap^  and! 
Austen  v.  Taylor  (o)  are  also  authorities  for  the 
like  conclusion. 

In  B^e  V.  Aistrop  a  settlement  was  made  by 
the  husband  previous  to  marriage,  of  his  free-, 
bold  estates,  to  the  use  of  himself  and  his  in- 
tended wife,  for  their  lives  and  the  life  of  the 
survivor,  and,  after  their  decease,  to  the  heirs 
4^  the  body  of  the  settler^  on  the  body  of  his  in^ 
tended  wife  to  be  begotten,  with  renxainder  to 
bis  own  right  heirs;  and  in  that  settlement,  hei 
covenanted  to  surrender  his  copyhold  lands, 
which  were  of  inheritance,  descendible  by  the 
custom,  of  the  manor  to  the  young^t  son,  to  the 
use  of  hiiqself  and  his  intended  wife  and  their 
hei[rs  of  their  two  bodies  to  be  begotten,  in  like 
manner,  and  to  the  same  uses,  as  the  freehold 
lands  thereinbefore  mentioned  were  settled 
and  conveyed ;  and,  after  the  marriage,  he  sur- 
rendered the  copyhold  lands  to  the  use  of  him- 
self and  wife  for  their  lives  and  the  life  of  the 
survivor  of  them,  and  after  their  several  de*- 
ceases^  to  the  use  of  the  heirs  of  their  two 
bodies,  and  for  want  of  such  issue,  to  the  -uSe  of 

,       (n)  Ambl.  376 ;  J  Vem.  70a- 

(o)  See  also  Tracey  t«  LethuUery  3  Atk.  794. 
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himself  in  fee.  De  Grey^  Ch.  J.  said  it  wm  a 
mighty  clear  case ;  and  all  the  Court  agreed, 
that  as  the  covenant  for  the  surrender  of  the 
copyhold  referred  to  the  uses  declared  of  the 
freehold^  the  word  heirs  in  the  article,  could  not 
be  considered  as  a  word  of  purchase^  but  must 
have  its  legal  operation,  ^tcbrding  to  the  effect 
of  that  word  in  the  limitation  of  the  freehold 
lands. 

In  Austen  v.  Taylor  (p)^  a  testator,  after  giving 
certain  lands  to  trustees  and  their  heirs,  among 
other  trusts,  upon  trust  for  P  for  life,  remainder  to 
trustees  to  preserve^  &c.  remainder  to  the  heirs  of 
the  body  of  P,  remainder  to  his  own  right  heirs ; 
gave  the  residue  of  his  personal  estate  to  trus- 
tees, in  trust  to  buy  lands  in  fee-simple ;  which  ^ 
he  directed  should  remain,  continue,  and  be, 
to,  for,  and  upon  sucli  and  the  like  estate  and* 
estates,  trusts,  intents,  and  purposes,  and  under 
and  subject  to  the  like  charges,  restrictions  and 
limitations,  as  were  by  him  before  devised, 
limited,  and  declared,  of  and  concerning  his 
land  and  premises  thereinbefore  last  devised, 
or  as  near  thereto  as  might  be,  and  the  deaths 
of  persons  would  admit :  and  the  Lord  Keeper 
was  of  opinion,  that  in  the  case  of  imperfect 
trusts  only  J  that  Court  could  make  a  different 
construction  from  a  legal  limitation.  In  that 
case,  he  said^  there  was  no  reference  to  the 
trustees.     Without  that  ingredient,  he  did  not 

Cp)  AmbL  376;  and  Brauncker  v.  Bagoi,  i  Merr.  S71 ;  but 
lee  PapSkm  t.  Bom,  1  Eq.  Ab.  185. 
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find  any  case  where  the  Court  had  given  a  dif- 
ferent meaning  from  what  a  court  of  law  would 
on  a  legal  limitation.  Nothing  was  left  to  the 
trustees  to  be  done^  but  to  buy  the  land.  The 
testator  had  declared  the  uses  of  the  land  when 

purchased. 

And  in  White  and  Thomborotigh  (q)j  a  man 
with  a  view  to  his  intended  marriage,  and 
as  a  mode  of  conveyance,  covenanted  to  levy 
a  fine  of  freehold  lands,  and  to  surrender 
copyhold  lands,  to  the  /Use  of  himself  for  life, 
remainder  to  his  wife  for  life,  remainder  to  his 
heirs  males  of  his  body  by  his  wife,  remainder  ' 
to  the  heirs  of  their  two  bodies,  and  omitted  to 
levy  the^ne  or  make  the  surrender ;  and  Lord 
Harcourt^  on  a  rehearing,  after  a  former  hearing 
by  him,  in  which  he  had  considered  the  covenant 
as  executory,  and  to  be  construed  in  the  same 
manner  as  marriage  articles,  declared,  that  the 
covenant  to  levy  the  fine  and  declaring  the 
uses  thereof,  was  to  be  considered,  not  as 
articles  but  as  a  defective  settlement^  and,  in 
that  Court  (the  Chancery)  to  be  of  the  same 
effect,  as  if  the  fine  had  been  levied,  and  the 
surrender  made ;  and  that  the  uses  were  to  be 
construed  as  in  a  perfect  and  complete  settlement, 
and.  not  to  be  varied  or  altered. 

In  construing  marriage  articles,  and  such  other 
instruments  as  are  diredorj/y  particularly  deeds  ' 
or  wills,  providing  *  for  a  conveyance  to  be 

Cqj  %  Vern.  709. 
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made  (r)^  or  ordering  money  to  be  laid  out  in 
the  purchase  of  lands  (s) ,  the  end  and  cofiisi^ 
deration  of  the  articles  or  other  instruments,  and 
the  intent  of  the  trusts,  are  to  be  regarded  f"^^ ; 
and  in  articles,  not  followed  hy  a  settlement 
previous  to  the  marriage^  or  if  there  be  a  pre- 
vious settlement,  though  the  settlement  purports, 
in  terms,  to  be  in  pursuance  and  performance  of 
the  articles i  the  hmitation  to  the  heirs  will  not 
be  the  subje<it  of  this  rule,  if  the  application  of 
the  rule  would  give  to  the  ancestor  an  estate- 
tail,  and  enable  him  alone,  solei^y,  and  by 
himself,  to  alien  the  inheritance  to  the  preju- 
dice of  his  children  (u)  ;  foTy  in  marriage 
articles^  the  unborn  children  are  cmddered  as 
purchasers  for  a  valuable  amsideratianj  and  the 
very  objects  of  the  intended  settlement  ((s)\  and 
since  a  settlement  which  leaves  the  estate  wholly 
in  the  power  of  the  settHng  parent ^  wwld  he 
.nugatory,  the  Court  of  Chancery,  merely /row 
the  nature  of  the  provision  (y)y  construes  the 
words  of  limitation  to  the  heirs  of  the  body^  to 

(rj  Trevor  y.  2V«w,  i  £q.  Abr.  3875  fl  Brown's  Par, 
Ca.  132 ;  Streatfield  v.  Strcaifield,  Ca.  temp.  Talb.  176  ;  Cusack 
V.  Cusack,  1  Browti'g  Pai*.  Cas.  470 ;  Nandkk  v;  Wilkes^  1  £q. 
Abr.  a9d*  ^*  5;  Crilb*  Eq.  Rep.  114;  Per  Arffer,  3  Teim 
Rep.  352.  '        , 

'    CO  Jones  V.  Langtofif  l  Eq.  Abr.  393, 
•  ft)  Bastard  v.  iV(%,  3  Coi,  P.  W.  478.  and  MB. 

(u)  Honor  v.  Honor^  8  Vem.  65(8;  1  P.  W.  135;  W^a*  n 
Errissejfy  3  P.  W.  349 ;  3  Brown's  Par.  Oa.  327. 

(x)  Per  BuUer,  in  MSS. 

(y)  Strtatfidd  v.  Streaffidd,  suprtt. 
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mean  the  children  of  the  marriage  and  thei)r' 
HEIRS  (z)\  ordering  the  limitations  in  the 
settlement  to  be  to  Xhe  first  and  other  sons  in 
tail,  with  remainder  to  the  daughters  as  tenants 
in  common  in  tail,  with  cross-remainders  among 
the  daughters  in  tail ;  and  interposing  estates 
to  trustees  to  support  contingent  remainders; 
or  ordering  the  limitations  to  be  less  compre- 
hensive ;  or  to  vary  in  terms  and  in  extent  of 
operation,  according  to  the  words,  descriptive 
of  the  heirs. 

Articles  carried  into  execution  by  a  settlement 
previous  to  the  marriage,  without  any  reference 
by  the  settlement  to  the  articles ;  and  also  those 
limitations  in  articles,  which  will  have  the  efiect 
to  exclude  the  settling  parent  from  tlie  power  of 
barring  the  intail,  without  the  concurrence  of  the 
other  parent ;  and  those  articles  also,  which,  after 
ttaaking  a  provision  for  some  issue  of  the  mar- 
riage, as  sonSy  by  the  name  of  sons^  (giving  them 
estates-tail,)  and  securing  portions  to  the  daugh- 
ters, contain  limitations  to  the  heirs  of  the  body ; 
and  those  articles  also,  which,  by  a  change  of 
EXPRESSION  (^a^,indifFerent  classes  of  limita- 
tion, show  that  the  settling  party  makes  a  dis- 
tinction between  the  y^oxAs  first  and  other  sonSy 
dnd  the  words  heirs  of  the  body,  or  even  uses  the 
words  heirs  of  the  body  differently,  in  different 

m 

» 

(zj  Roberts  v.  Kingde^  i  Yes.  S38. 
(a)  See  Orgood  t.  Strode,  2  P.  W.  ^s^^  c^trUf  or,  at  least, 
an  exception. 
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clauses  of  the  same  instrument ;  are  not  within 
the  reason,  nor  objects  of  the  exception. 

In  those  instances  in  which  the  settlement  is 
previous  to  the  marriage^  without  any  reference 
to  the  articles,,  the  settlement  cannot  be  con- 
trolled by  the  articles. 

Some  have  supposed  that  relief  is  withheld 
on  a  presumption  of  a  change  of  intention  (b)  ; 
but  it  seems  rather  on  the  ground  of  want  of 
jurisdiction  in  the  Court  of  Chancery,  that 
the  settlement  is  allowed  to  have  its  legal 
operation. 

And  it  has  always  been  thought  a  sufficient 
and  very  prudent  provision  for  the  mue,  at 
least  the  occasions,  of  the  intended  marriage^ 
when  the  settlement  proceeds  from  the  husband, 
that  the  limitations  should  give  estateSy  which, 
though  they  are  of  inheritance,  do  not  confer  a 
power  of  alienation,  which  can  be  exercised 
without  the  concurrence  of  the  husband'  and 
wife  (c)  :  so  that  neither  the  hnsband  alone^  in 
the  life-time  of  his  wife,  or  either  of  them 
after  the  death  of  the  other,  can  disinherit  the 
issue. 

On  this  ground,  as  often  as  the  limitations 
in  their  legal  import ^  would  entitle  the  ancestors 
to  interests  or  estates  of  this  description,  the 
Court  of  Chancery  has  declined  to  interfere,  or 
interfering,  has  allowed  to  the  hmitations  pre- 

(h)  Legg  ▼.  GoUmre,  Cag.  temp.  Talb.  io« 
(cj  7  Vci.  39a 


t'lsely  ihe  same  effect  as  they  would  have  had' 
in  a  conveyance  giving  legal  interests.  There- 
fore, in  those  instances  in  which  the  tenor  of 
the  articles  is,  that  the  estate  of  the  intended 
hmhandj  or  an  estate  hy  his  provisitm,  according 
to  the  statute  of  11  Hen.  VII.  (under  which 
statute  he  must  convey  the  estate,  or  procure 
the  same  to  be  conveyed,  or  the  same  must  be 
purchased  with  his  money)  ^dj,  shall  be  so 
settled,  that  the  zmfe  alofie  shall  have  an  estate- 
tail  ;  as  to  the  use  of  the  intended  husband  for 
his  life,  remainder  to  his  intended  wife  for  her 
life,  remainder  to  the  heirs  of  the  body  op  the 
intended  wife^  by  her  intended  husband ;  (as  was 
the  form  of  the  limitations  in  Honor  and 
Honor  fejj  and  Whately  v.  Kemp  (f)  ;)  or  so 
that  the  inheritance  shall  be  a  contingent  interest 
to  each  parent,  and  can  never  vest,  in  the  parent 
to  whom  it  is  limited ;  as  to  the  use  of  the 
husband  for  life,  remainder  to  the  use  of  his 
intended  wife  for  her  life,  and  after  the  deceases 
of  them  both,  to  the  use  of  the  heirs  of  her  body 
by  him,  if  he  survived  her 9  and  if  she  survived 
him^  to  his  heirs  of  his  body^  on  her  body  to  be 
begotten,  remainder  to  his  own  right  heirs; 
jBiS  was  the  case  of  Highway  and  others  v. 
Banner  and  others  (g) ;  the  Court  of  Chancery 
will  NOT  VARY  or  alter  the  words  of  Hmita* 
tion ;  but  will  suffer  them  to  be  inserted  in  the 

{dj  1  Vol.  of  Co]lve3rancingy  p.  19.  146. 

fej  1  P.  W.  133.  (f)  Cited  in  2  Vcs.  358- 

CgJ  1  Browii'4  Ch.  €a.  584. 
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settlement,  and  have  their  full  legal  import  and 

constrnctioQ. 

Honor  v.  Homr  arose  on  articles  for  a 
settlement  by  the  husband,  of  freej^old  lands 
of  xvhich  he  was  seised*.  Whuteley  v.  Kemp 
arose  on  articles  for  the  settlement  of  freehold 
lands,  to  be  purchased  with  hia  money;  and 
Sighpoy  V.  Bonner  origioated  in  articles  by 
the  owner  of  a  customary  freehold,  to  settle 
his  customary  tenement,  held  by  copy  of 
Court  Roll.  The  two  first  of  these  eases  clearly 
turned  on  the  mere  circumstance,  that  the  z^e 
ahne  was  to  have  an  estate  of  inheritance  in 
lands  of  the  provision  of  the  hasband^  and 
therefore,  it  vfould  not  be  in  the  power  of  th^ 
husband  alone,  or  of  his  wii^  iq  his  life-times 
without  his  cQn9ent  (hj%  or  after  his  death, 
without  the  conseqt  of  the  hdr  in  tail^  or  of  the 
person  ne^t  in  reversion  or  remain^r^  to  di»* 
continue  the  estate^t^il,  qj^  make  any  alienation 
to  the  prejudice  of  her  issue,  t)^e  remai)ider-man, 
or  reversioner. 

The  distinguishing  circuipstance  of  the  h^x 
of  these  three  cases  is,  that  the  inheritance  w^s 
limited,  so  that  it  couVi  not  possibly  vest  in 
either  of  the  parents  while  alive,  but  was  neces- 
sarily to  remain  in  cootingeQcy,  as  loi^g  ^  bot|;i 
the  parents  should  be  living,  and  was  tQ  rest 
only  after  the  death  of  sudi  one  of  them  as 
should  first  depart  this  life,  and  was  then  to 
vest  in  the  heirs  of  that  person,  as  his  descend* 

(hj  Cro.  Jac.  474;  i  Convey,  ly. 
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ants;  so  that  neither  of  the  parents  would^ 
singly  aod  alone,  ever  have  a  certain  and  abso- 
lute power  of  lawful  alienation,  though  the 
limitation  to  the  heirs^  was  to  give  the  inhe-. 
ritance  as  a  contingent  interest  to  one  of  them. 

From  these  three  cases  the  conclusion  is,  that 
in  the  two  former,  the  wife  alone,  to  whom  the 
inheritance  was  limited,  and  in  the  latter,  the 
husband  or  wife,  (to  one  or  the  other  of  whom 
the  limitation  was,  on  the  contingency  that  the 
person  who  was  to  have  the  inheritance  should 
die  in  the  life-*time  of  the  other)  bad  not  aaj 
stick  estate  as  would  confer  a  power  on  that 
person  singly  to  make  any  alienation  by  wqiy  of 
conveyaneej  to  the  prejudice  of  the  issue. 

It  is  inZcases  of  this  description  only,  and  in 
no  others,  that  limitations  to  the  heirs  of  the 
body,  as  providing  for  ^U  the  issue  of  the  mar- 
riage, are,  in  articles:  for  a  settlement,  construed 
to  entitle  the  ancestor  to  the  inheritajiice. 

Had  the  limitation  in  the  articles  to  the  heirs 

been  in  such  form,  that,  according  to  the  leg^ 

construction  of  the  word^s  of  limitation,  either  of 

the  parenJis  singly  might,  in  the  life-timQ,  or  after 

the  decease  of  the  other  of  them,  have  lawfully 

made  any  alienation,  by  way  of  conveyance,  to  the 

prejudice  of  their  issue,  the  Court  of  Chancery 

would  have  held  the  words  to  be  irregular,  in- 

formal^  and  used  through  mistake,  and  have 

ordered  a  strict  settlement  to  be  made;   and 

ther^forct  as  often  as  one  of  two  persons,  who  are 

about  to  intermarry,  either  the  man  or  woman, 
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arl^lels  to  settle  land  on  themsdves  jointly ^  for  n 
joint  estate  (i)  9  or  on  themselves  succtssively ^  for 
several  and  distinct  estates  (k) ;  and  in  the  articles 
for  a  settlement  by  the  man^  there  is  to  be  a 
limitation  to  his  heirs  of  his  body  on  his  wife 
begotten  (I) ,  or  the  heirs  of  the  body  of  hiniself 
and  his  intended  wife  fmj ;  and  by  the  articles 
for  a  settlement  by  the  woman,  there  is  a  limi- 
tation to  her  heirs  of  her  body  to  be  begotten  by 
her  intended  husband  (njy  or  to  the  heirs  of  the 
body  of  the  intended  husband  to  be  begotten 
by  him  on  her  body,  or  to  the  heirs  of  their  two 
bodies  (o)j  the  limitations  to  the  heirs  will  be 
construed  to  have  the  first  and  other  sons  in  . 
vtewy  and  the  settlement  mil  be  ordered  to  be 
made^  or  if  made,  reformed,  accordingly. 
Since  limitations  to  the  heirs  in  this  form 
would  enable  the  intended  husband  alone,  in 
all  the  instances  in  which  the  limitations  are  to 
his  heirs  of  his  body,  or  the  heirs  of  the  bodies 
of  himself  and  his  wife,  and  after  the  death  of 
the  husband,  would  enable  the  intended  wife 
alone  J  in  all  the  instances  in  which  the  articles 
are  for  a  settlement  by  her,  and  the  limitations 
are  to  her  heirs  of  her  body,  by  her  husband,  or 

(i)  SireaifieU  t.  Strtaffidd^  supra,  jqq  ;  Janet  t.  LangUm, 
1  £q.  Abr.  399. 

fkj  Trevor  and  Trevor,  supra,  393. 

(I)  Streatfidd  and  Streatfield,  and  Treoor  and  TWvor,  supra. 

(tnj  Cusackaxkd  Cusack,  and  Nandiek  t.  Wilkes,  st^a,  39a. 

(n)  Jones  v.  Langton,  supra, 

(oj  Burton  t.  Hastings,  Gilb.  Eq.  Rep.  113;  Butler's  Fearne, 
94,  99.  106. 


siiellby's  case.  ,    399 

to  the  heirs  of  the  bodies  of  herself  and  her  iw 
tended  husband^  to  make  an  alienation  to  the 
prejudice  of  the  issue,  if  the  words  were  allowed 
the  construction  they  would  receive  at  laWy  the 
Court  of  Chancery  will  interpose  its  power  of 
correcting  the  mistakes  into  which  the  parties 
may  have  fallen,  contrary  to  their  contract,  aqd 
direct  the  settlement  to  be  prepared  with  those 
forms  of  limitations,  which  will  secure  to  the 
children,  &c,  certainly  and  effectually ^  the  pror 
vision  presumably  intended  for  them. 

The  distinction  that  a  limitation  to  heirs,  &c. 
may,  in  articles,  be  construed  to  give  to  the  an- 
cestor the  interest  imported  by  that  limitation, 
(when  a  provision  is  made  for  aU  the  children  of 
the  marriage  in  some  manner  or  other;  for  some  ^ 
by  the  names  of  sons;  for  others  under  the  appel- 
lation of  heirsj)  is  clear  from  the  case  of  P(we/f 
and.  Price  (^jp J,  contrasted  with  the  case  of  West 
and  Errissey  (qj. 

West2i3xA  Errissey  was  the  6rst  case  in  order 
of  time,  and  in  that  case,  the  articles  stipulated 
to  settle  lands,  to  the  use  of  the  intended  husband 
for  Uffg,  subject  to  waste,  remainder  to  the  in- 
tended wife  for  Ufe,  remainder  to  the  heirs  male 
of  the  intended  husband,  by  his  intended  wife, 
remainder  to  the  heirs  male  of  the  body  of  the 
iq tended  husband  by  any  other  wife,  remainder 
to  the  heirs  female  of  the  intended  huisband  by 
his  said  wife ;  and  leasing  and  jointuring  powers 

(p)  a  P.  W.  S35-  ' 

(q)  1  P.  W.  349 ;  3  Brown*8  Par.  Ca.  3^7. 
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"were  reserved  to  the  intended  husband ;  and  on 
an  appeal  to  the  House  of  Lords  against  an  order 
of  dismission,  made  in  the  Court  of  Exchequer, 
it  was  decreed  that  the  limitation  to  the  heirs 
females  entitled  the  daughters  of  the  marriage 
to  ^n  estate^tail  by  purchase;  and  the  most 
probable  grounds  of  this  decision  are,  that  the 
expression  heirs  females  used  in  the  contrasted 
sense  of  heirs  males ^  did,  in  marriage  articles, 
call  for  the  same  construction  in  &vour  of 
daughters  as  the  expression  heirs  males  is,  hi  this 
jgpecies  of  instrument,  allowed  to  have  in  favour 
of  sans ;  that  both  descriptions  of  persons  were, 
ite  far  as  any  conclusion  on  that  head  could  be 
drawn  from  the  words  of  the  article^,  equally 
in  the  contemplation  of  the  parties ;  and  t^at 
no  praoision  zms  made  for  the  daughters  be- 
sides that  which  they  could  claim  under  the 
limitation  to  the  heirs  female  of  the  inknded 
marriage. 

Ivk^BotteU  and  Price f  the  articles  provided  for  a 
settlement,  to  be  made  t^  the  use  of  the  intended 
husband  for  life,  remaindei^  to  the  use  of  trustees 
for  his  life,  to  support  contingent. remainders; 
remainder,  ae  to  part,  to^  the  use  of  the  intendefd 
wife  for  hep  life,  for  her  joilnture,  remamd<^,  a^ 
to  the  whole,  to  the  filn»t  alid  every  ether  soft  of 
the  marriage  successively,  in  tail  male,  remainder 
tp  the  heirs  male-  of  the  body  of  the  husband, 
(undew  which  limitatioa,  as  in  West  and  Erriss^j 
sons  begotten  by  him  on  the  body  of  any  woman 
might  h^ye  Xakfin^)  remc^nder  to  ^i^  heirs  of 
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his  body  by  his  intended  wifcy  remaindjer  to  the 
right  heirs  of  himself ;  with  a  power  to  husbandi 
^nd  wife,  to  make  leases ;  and  a  provi3iQD9  that  if 
the  husband  should  die  without  issue  mak^  \sq 
bis  intended  wife,  .and  there  should  be  one 
daughter y  she  should  have  3,000/.  and  if  there! 
should  be  more  daughters  than  one^  they  should; 
have  4,0QQ/.  amopg  them :  and  these  portipns 
Yf^r^  sequr^  on  part  of  the  settled  lands.  Jin^ 
\t  was  resolved,  that^  3,000/.  secured  tp  the 
daughter,  the  Qviiy  issue  of  the  first  marriage, 
}^y  a  i^ettleQient  'which  the  husbaiyl  ma4e  os)^  ^ 
subsequent  mavfi^^  (he  having,  till  th^it  timcbi 
^qfierqd  the  proy^sipiii  for  th«  issue  of  tl^  fir^ 
marriage  to  rest  who^y  qr  the  articles)  was  fa% 
actual  satisfaction  of  all  demands  UAder  th^ 

articles,  and  th^t  thpiiibgh  a  limitation  by  Articles 

to  the'  heirs^  mak  o|  a  nBftTri#ge,  aftei;  m  ejipresfa 
entitle  fw  life  tp  ti^e  father,  was  takw  %  n>eaD^ 
a  ieittai»d«r  tp  the  J^r^  *i¥j  every  other  *Q»,  ife 

did  ttfttfoUpVjtbftt^  temitofiQStP  thfe  feeirsjcrf  the 
body  muait  b^  e(|QivaleAt.  ta  a  fenn»ji«der  liis^jie^ 
tp  daughtera ;  fispeeiaJly' ii^  thia  case,  «h(PW.lb^ 
were  pMtponed  tm  the  heirsrnAlQ  pf  the  bo^^ 
the  intended  husbaoid  by  any  w^  ;  awl  w^hera 
thei«  wes  an  express;  pecumary  proYi$ioo  utiadd 
for  the  daughters  by  the  first  wif©. 

It  nay  be  addtgd,  (and  this  circu^ttstam^ 
makes  this  case  more  clearly  'distinguishable} 
from  West  and  Erms^yj),  that  no  notice  was 
taken  of  daughters  contrasted  with  sonSy  or 
ofjemaks  contrasted  with  makSj  as  the  express 


% 
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objects  of  the  provision  made  by  the  limitation* 
of  estates,  and  that  care  was  taken  of  the 
daughters  under  that  namje  by  ?i provision 
of  a  different  sort. 

^  That  there  is  an  allowed  and  established  dis- 
tinction  between  those  articles  vhich  do,  and 
those  which  do  not,  by  a  change  of  expression, 
in  the  several  classes  of  Umitation,  show  that  the 
settling  party  makes  a  difference  between  the 
use  of  the  words  Jirst  and  other  sonsj  and  the 
words  heirs  of  the  body ;  and  even  between  the 
different  uise  of  the  words  heirs  of  the  body  in 
different  clauses  of  the  same  instrument,  is  clear 
itomFowell  and  Price^  already  cited,  and  from 
Chambers  and  Chambers  (r) ,  and  Howell  and 
HaweU,(s). 

In  the  former  of  the  two  last  cases,  money  in 
the  hands  of  trustees  was  articled  to  be  disposed 
of  in  the  purchase  of  lands,  to  be  settled  on  the 
intended  husband  for  life,  remainder  to  the  in- 
tended wife  for  life,  for  her  jointure,  remainder 
to  xhe  Jirst  and  other  sons  of  the  marriage  suc- 
cessively in  tail  male,  chargeable  with  2,000/. 
for  younger  children,  remainder  to  the  husband 
in  fee ;  and,  by  the  same  articles,  the  father  of 
the  intended  husband^  covenanted  to  settle 
other  lands  on  his  said  son  and  the  heirs  nude  of 
his  body ^  remainder  to  the  right  heirs  of  himself, 
the  father. 

In  the  latter  of  these  cases,  the  articles  were 

(r)  FitzgibboB's  Rep.  127  ;  2  Eq.  Ca.  AJ^r.  35.  C.  4- 
(i)  9  Vcs.  358. 
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for  a  settlement  of  part  of  the  land,  on  the  hus- 
band for  life,  remainder  to  the  wife  for  Ufe, 
remainder,  after  the  death  of  the  survivor,  to 
the  heirs  of  the,  body  of  the  wife  ;  and  of  other 
part  of  the  lands,  on  the  husband  for  life,  re- 
mainder to  the  heirs  of  his  body,  remainder  to 
the  wife.  And  it  was  said,  in  the  first  of  these 
cases,  by  Lord ,  Chancellor  King^  that  by  the 
articles,  those  lands  which  were  comprised  in 
the  second  class  of  limitation  were  not  intended 
to  be  settled,  as  a  provision  for  the  children  of 
that  marriage ;  that  the  children  were  taken 
care  of  by  the  other  part  of  the  articles;  by  the 
trust  money ;  and  that  it  was  not  like  the  com- 
m6n  case  of  articles  for  a  settlement  on  the  issue 
of  the  marriage,  where  no  other  provision  was 
made  for,  or  care  taken  of,  them ;  and  that  the 
different  manner  of  penning  the  articles  in  relation 
to  the  trust  moqey,  and  as  to  those  lands;  the  one 
to  be  in  strict  settlement  to  the  first  and  other  sons 
of  that  marriage,  the  other  to  be  lin)ited  to  the 
husband  and  his  heirs  male  of  his  body  generally, 
and  not  tied  up  to  the  issi^  of  that  marriage  (t)^ 
showed  plainly  that  the  parties  understood,  and 
had  in  contemplation,  the  difference  between  a 
strict  settlement  npon  the  issue  of  that  marriage j 
and  a  general  settlement  upon  the  husband  and 
the  heirs  males  of  his  body. 

In  the  latter  of  these  cases,  it  was  observed 
by  Lord  Hardwicke^  that  there  was  a  difference^ 
in  the  penning  of  the  two  limitations ;  that  on 

(tj  Seeinfira. 
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thfe  Jirst^  die  parties  might  have  it  in  view,  to 
leave  it  in  the  power,  not  of  the  father  only^  hut 
of  hath  to  vary  ;  that  on  the  second,  there  woeld 
be  no  sense  of  the  limitation,  but  as  the  son 
contended,  which  was  to  have  the  articles  carried 
into  execution  strifctly,  to  liie  first  and  every 
other  son  in  tail ;  that  otherwise  it  would  be  in 
the  power  of  the  father,  by  fine,  to  bar  it  and 
defeat  all  the  issue;  that  it  seemed  a  strong 
distinction  on  the  face  of  the  articles  ;  and  that 
there  had  been  cases  adjudged  on  that  dis^ 
tinction ;  that  as  there  was  a  difference  in  the 
penning  of  the  articles ;  in  one  (should  be, 
clause)  of  which  they  might  intend  to  leave  it 
in  the  power  of  the  father,  in  the  other  not 
in  his  power  to  do  it  alone,  it  was  a  reasonable 
way. 

In  delivering  his  opinion  on  this  case.  Lord 
Hardwicke  cited  a  case  of  articles  for  a  settle- 
ment, of  part  of  certain  lands  on  the  father  for 
life,  on  the  wife  for  life,  on  the  first  and  other 
sons  and  ddughters  in  tail ;  and  of  other  part,  oii* 
tne  father  fof  life,  and  the  heirs  male  of  his  body 
by  his  then  intended  wife;  and  stated  Lord 
Maccksfitld  (who  decreed  to  the  father  m  tail, 
as  to  the  lands  comprised  in  the  second  class 
of  lihiitations)  to  have  said,  by  way  of  obser- 
vation on  that  case,  if  that  had  been  the  sole 
limitation,  he  should,  without  scruple,  decree 
IN  stAict  settlemei*t,  according  to  the 
cfomttidn  rule ;  but  that  where  the  parties  had 
shown  they  knew  thiS  distinction,  when  to  put 


SH£LLBY's    CAS£.  405 

it  out  of  the  power  of  the  father,  and  when  to 
leave  it  in  his  power,  he  would  not  vary  the  last 
limitation. 

Deeds  and  wills  creating  trusts  which  are 
executory,  and  show  an  intention  in  the  party, 
that  his  directions  shall  not  be  considered  as 
complete  and  conclusive,  but  rather  as  minutes^ 
from  which  more  full  and  more  correct  limitaF- 
tions  are  to  be  framed,  are  open  to  the  same 
observations,  and  entitled  to  the  same  construe-^ 
tion ;  and  in  these  instruments,  the  twrd  heirs 
mil  receive  the  same  interpretation  as  in  exe^ 
cutory  tru&tSy  as  often  as  there  is  any  trace  of 
an  intention  to  use  this  word^  or,  ik  wills, 
and  perhaps  in  deeds  too,  the  ward  issue,  or 
^  other  substituted  word  of  the  same  import,  as 
words  of  purchase. 

•  In  instruments  creating  executory  trusts, 
the  clause  for  exempting  the  ancestoi?  from 
impeachment  of  waste ;  the  insertion  of  trustees 
to  support  contingent  remainders^  or  any  claufile 
which  denies  the  power  of  banking  the  -in* 
tsil/uj,  ot  any  like  clause,  fbmishes  i^vi^ 
dence  of  such  intention.  The  case  of  Leonard 
yr.  Ejarl  of  Su/ssex  (x),  goes  still  farther ;  for  iii 
that  case,  the  itnit  was,  by  one  and  the  sam^ 
connected  clause,  to  settle  t>n  the  ancestor  i«Mf 
his  heirs  of  his  body,  without  any  express  estate 
fbr  life,  or  any  other  controlling  circUtasitaiiceBv 
besides  directions  thM  special  Care  shduld  be 
taken  in  such  settlement,  that  it  should  neoer  ht 

(u)  Per  <?nwrf,  H  Ves.  &  B»  371.  (xX  a  Vem.  ssS. 
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in  the  power  of  either  of  the  sons  (who  were  the 
immediate  objects  of  the  devise)  to  dock  the 
intail  of  either  of  their  moieties  (the  devise  being 
I  made  to  them  of  moieties)  during  their  or  either 
of  their  lives. 

Accordingly  in  Blackburn  v.  StableSj  Sir 
William  Grants  M.  R.  (t/J  said,  "I  know  of 
no  difference  between  an  executory  trust  in 
marriage  articles ,  and  a  will,  except  that  the 
object  and  purpose  of  the  former  furnish  an 
indication  ot  intention  whicn  must  be  wanting 
in  the  latter/'  But  in  that  case  he  ruled,  "  that 
if  a  will  directs  a  limitation  for  life,  with  re- 
mainder to  the  heirs  of  the  body,  the  Court  has 
no  such  ground  (viz.  provision  for  issue  of  a  mar* 
riage)  for  decreeing  a  strict  settlement;*'  and  he 
added,  "  if  it  is  clearly  to  be  ascertained,  from 
any  thing  in  the  will,  that  the  testator  did  not 
mean  to  use  the  expressions  which  he  has  em- 
ployed, in  their  strict,  proper,  technical,  sense, 
the  Court,  in  decreeing  such  settlement  as  he 
has  directed,  will  depart  from  his  words,  in 
order  to  execute  his  intention :  but  the  Court 
must  necessarily  follow  his  words,  unless  he 
has  himself  shown  that  he  did  hot  mean  to  use 
themnn  their  proper  sense,  and  have  never  said, 
that  merely  because  the  direction  was  for  an 
intail,  they  would  execute  that  by  decreeing  a 
strict  settlement/' 

On  the  other  hand,  according  to  the  cases 
of  $ts>eetapple  and  Bindon  (z)^  and  Legate  v. 

(y)  2  Vw.  U  B.  369,  (%)  i  Vcm.  536. 
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Sizeellfajj  and  Blackburn  v.  Stables  (b)^  a 
distinction  seems  to  have  been  taken  between 
€.vecutory  trusts  in  zvilh,  and  in  articles  for  a  set^ 
tlement.  In  the  former  of  these  cases,  money 
was  given  to  a  daughter,  to  be  laid  out  in  land, 
and  settled  upon  her  and  her  children ;  and,  if 
she  died  without  issue,  then  over:  and  in  the 
latter  case,  the  devise  was  for  settling  lands  on 
^*  A  for  life,  and  after  his  decease,  to  the  heirs 
male  of  his  body,  and  the  heirs  male  of  the  body 
of  Qverj  such  heir  male,  severally  and  succes- 
sively, as  they  should  be  in  priority  of  birth, 
and  seniority  of  age/'  remainder  to  B ;  and  the 
rule  proposed  in  the  first  of  these  examples  was, 
that  in  case  of  a  voluntary  devise^  the  Court  must 
take  the  devise  as  they  found  it  (cjy  and  not 
lessen  the  estate  or  benefit  of  the  legatee, 
although,  on  the  like  words  in  marriage  arti- 
cles, it  might  be  otherwise,  when  it  appeared 
that  the  estate  was  intended  to  be  preserved  for 
the  issue ;  and  in  the  latter  case,  it  was  observed, 
that  where  settlements  were  agreed  to  be  made 
upon  valuable  consideration,  the  Court  would  aid 
inartificial  words,  and  make  an  artificial  settle- 
ment ;  and  the  Chancellor  added,  he  never  knew 
it  done  for  a  bare  volunteer.  However,  in 
Glenorchy  v.  Bosxille  (d)^  Lord  Talbot  said. 


(a)  1  Eq.  Abr.  395;  1  P.  W.  187. 
(h)  a  Vet.  &  Bea.  367. 

(c)  a  Ves.  &  Bea.  269,  accordingly,  but  contra  by  Lord 
Hardmckif  a  Atk.  583. 
fdj  Supra;  s«e  aUso  Bagshato  v.  Spencer,  3  Atk.  58a. 
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"  The  Vule  is  not  geftfeitAiy  true,  rtfet  in  «rHlf(^> 
and  eKttutWy  trttSft  diffeireftt  GdH^trumonft  are 
to  be  admitted  (e.)  Still  tliert  s6G»fts  to  be  the 
distifuction,  that,  in  Vt-ilxs^  though  creating 
eseaut^y  WUi^^  there  *iust  bfe  wmc  tij^rfe^to*  b  e- 

$ID4iS  TflE  1« E ft  E  #WtVi2ft'<m  ?0  YAc  A^T^^fetdft 

Fote  MiB  LIFE,  to  fenable  the  Court:  to  discover, 
that  the  ItesBator  *tfeaht  that  the  ^Mrs  shiMli ' 
fifd  take  in  that  rights  aftd  iWwfer  the  strict 
techhical  iijiport  of  tktt  terin ;  t^hite  ita  artifcles 
fot  ft  )settle*icnt,  tvhich  wotild  leatte  the  issae  bf 
tfete  *ha»*riage,  ^o  -aire  the  obje<;ts  iff  the  settle* 
ttWn^;,  wholly  in  -the  'power  of  thfe  settling 
paifehts,  if  tb6  settletefejrt  ^ere  tiKSfcdfe  in  the 
language  ^nd  wotnk  of  the  nif'ticks^  the  articles 
will  be  held  il'regtilhk-  )»nd  ii^orftial,  nwd  \hh  keue 
iionsid^red  as  objects  of  «be  i>Wn«si(m,  md  m 
purckmkrs  tor  ia  C^KsiiWEnAt*io»r  whicJh  ex*- 
tehds  t6  th^m :  and  the  OoSit  l^ill  «deer6e  a 
tsttict  settlement,  to  secuife  to  the  <^hildVeti  the 
benefit  of  the  provision,  sttpposfed,  fey  <>otftts  of 
'eqniiy,  to  have  been  intended  ftJr  >d*tti. 

Frotti  Se^k  and  iSb^ife  (Y>)  it  is  «lfefilr,  that  a 
•direction  that  tnoney  sh^l  be  laid  ottt  in  i^ds, 
and  settled  on  one  and  his  beifs  tnaies  <)f  his 
body,  will  iiot  hiake  thfe  Words  descriptive  of 
the  heifs,  to  be  a  designation  of  pdrtkd^  per- 
sons ;  and  Blackburn  v.  Stables  (gj^  supports 
that  decision. 

In  Seale  v.  Seale  a  testator  dire^cted,  that  all 
his  money  in  the  government  lunds^  <should  be 

(e)  Cm.  temp.  TMb.  20. 

C^  1  P.  W.  290 ;  Free,  in  Ch.  421.    (g}%  Ves.  &  Bet,  ^^. 
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laid  out  in  a  purchase  of  lands  of  300 1,  or 
400i.  a  year,  tmd  settled  on  iiis  eldest  son  A^ 
and  the  heirs  male  of  his  body,  remainder  to 
his  i^eeond  son  By  and  the  heirs  male  of  his 
body,  &e.  And  though  it  was  insisted  that 
this,  being  the  case  of  money  directed  to  be  laid 
^ttt  in  land,  was  to  be  construed  like  marriage 
nrtieksy  when  lands  are  covenanted  to  be  settled 
upon  the  husband  and  tibe  wife  and  the  heirs 
male  of  the  body  of  the  husband,  in  which  case 
the  Court  would  order  a  strict  settlement,  viz. 
to  the  father  for  life,  remainder  to  the  first,  &c. 
sons,  to  ibe  intent  the  husband  might  not  bar 
It ;  and  ibr  the  same  reason  should  do  so  here ; 
the  Lord  CSiancellor  said  this  case  differed ;  for 
that  in  marriage  articles,  the  children  are  con- 
sidered  as  furchasers  :  but  in  the  case  of  a 
will,  as  this  was,  where  the  testator  expresses 
bis  intent  to  give  tm  estate-tail,  a  court  of 
equity  t)u^t  not  to  abridge  the  bounty  di- 
rected by  the  testator  fhj. 

In  Sweetappk  v.  Bindon  (i)^  a  gift  by  will 
•was  of  300/.  to  be  laid  out  by  the  executrix  in 
lands,  and  -settled  to  the  use  of  the  daughter 
Mary^  and  her  children^  and  if  she  died  without 
issue,  tiben  over ;  and  it  was  decided,  on  the 
alleged  ground  that  the  Court  must  take  the 
will  as  they  found  it,  that  Mary  had  an  estate^ 
tail  in  the  lands  to  be  purchased. 

{hj  See  algo  Bak  v.  Coleman^  i  P.  W.  145 ;  3  Ves.  jun,  125; 
see  2  Atk.  5^,  canira  i  a  Ves.  ^'Bea.  367. 
(ij  2  Vem.  536. 
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On  the  other  hand,  a  devise  was  in  these 
words,  ^^  to  entail  upon  her  and  her  issue  all 
the  estate  and  effects  which  should  appear  to  be- 
long to  the  testator,  after  payment  of  all  his  debts 
and  legacies;  but  in  case  of  her  death,  and 
failure  of  her  issue,  the  trustees  were  directed 
to  divide,^'  &c.  And  it  seems  to  have  been 
decided,  without  much  ^discussion,  however,  that 
the  daughter  was  tenant  for  life,  with  remainders 
over  in  strict  settlement.  The  reference  to  the 
authority  is  mislaid. 

This  case  is  opposed  to  Blackburn  v.  Stables. 

And  it  will  be  obvious,  that  the  case  oi  Legate 
and  Sewelly  already  cited,  is,  in  principle,  an 
authority  for  the  same  construction,  under  cir- 
cumstances far  more  strong,  in  favour  of  a  con« 
struction  for  a  strict  settlement ;  for  in  that  case 
the  ancestor  was,  by  express  limitation,  to  have 
an  estate  for  life,  and  his  heirs  male  were  to 
take  o/ifer  his  deceascj  and  there  were  super- 
added words  of  hmitation  to  the  heirs  male  of 
every  such  heir  male,  and  directions  that  the 
heirs  male  should  take  severally  and  successively^ 
as  they  should  be  in  priority  of  birth  and 
seniority  of  age ;  and  yet  these  circumstances  in 
a  wUlf  g^^ii^g  ^  legal  estate,  as  distinguished 
from  equitable  estates,  were  not  deemed  suffi- 
cient to  exclude  the  rule  (k). 

That  the  word  issue  may,  unojlatu^  be  a  word 
of  purchase  and  limitation  in  a  will  creating 
TRUSTS  which' are  executory,  is  settled  by  the 

(h)  3  Ves.  &  Bea.  367. 
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case  of  GUnorchy  v.  Bosville  (I).  That  case 
arose  on  a  devise  by  a  man  to  trustees,  among 
other  trusts,  upon  trast  to  cofwey  the  estate, 
after  the  marriage  of  his  daughter  with  a  pro- 
testant,  to  the  use  of  his  daughter  for  Ufe,  with* 
out  impeachment  of  waste ;  remainder  to  her 
husband  for  her  life,  remainder  "  to  the  issue 
0¥  HER  BODY,'*  with  Several  remainders  over; 
and  it  was  decreed  by  Talbot j  Lord  Chancellor, 
that  the  daughter  should  be  only  tenant  for 
life  with  remainder  to  her  first  and  other  sons 

IN  TAIL. 

.  Even  in  a  devise  by  will,  the  word  issue  may 
be  construed  to  be  a  word  of  purchase  and  of 
limitation  tma>/w  (m). 

And  that  the  same  word  may  have  the  like 
construction  in  articles  for  a  settlement^  is  settled 
by  Hart  v.  Middlehurst  (n) . 

This  case  arose  on  articles  for  conveying 
lands,  in  trust  for  the  husband  fof  life,  and 
afterwards  to  the  issue  of  the  match,  in  such 
manner,  and  subject  to  such  chaxges  for  younger 
children^  as  the  husband  should,  by  deed  or 
will,  appoint ;  and  Lord  Hardwicke  held,  thai 
a  daughter y  the  only  issue  of  the  marriage^  was 
entitled,  under  an  equitable  execution  oi  those 
articles  in  strict  settlement^  to  an  estate-tail: 
issue  of  the  marriage^  he  said,  included  male  as 
well  Q,s female;  and,  therefore,  if  it  had  gone 
no  further  than  to  the  issue  of  the  marriage, 

CO  Aihtm  and  Ashton,  cited  2  Atk.  583 ;  1  Ves.  149;  ViUiert^ 
V.  ViUierty  2  Atk.  71.  S.P. 
(m)  WhUelock  ▼.  Hedding,  1  Bos.  &  PuU.  344- 
(n)  3  Atk.  371.  B  E  3 


\  • 


412  01^  THE  nUI/Er  IN 

and  a  biU  had  heea  brought  for  cafryiog  tJu 
articles  into  ea:ecuti(Ms  the  settlement  must  have 
been  to  all  th£  issue  ;  to  khe^rrt  and  every 
othei*  san^  and  for  default  of  Mich  iswe,  to  the 
daughttriy  K^ith  proper  remainders  following 
one  after  the  other ;  and  that  he  had  known 
several  decrees  of  that  kind  on  the  woicb  issue 

of  the  MARRIAGf^ 

In  Jones  v.  Seys  and  others  (q)^  there  wwe 
articles  to  convey,  in  an  event  which  happenedi 
to  tru»teQ^5  in  trust,  by  one  entire  claose^  £or 
Robert  Jones  and  his  issue  by  any  futuie  wi£e^ 
lawfully  begotten,  and  for  want  of  such  iMie, 
to  the  right  heirs  of  the  settlor;  and  the 
Court  decreed  an  estate-tail  to  the  first  lind 
other  sons  successively  in  tail,  with  remainder 
to  the  daughteilB  in  tail,  with  croSs-remainders 
between  them  in  tail. 

In  Dod  add  Dod  (p)^  the  articles  were  to 
lay  out  m^ney  in  the  purchase  of  lands,  to  bd 
settled  on  the  husband,  D.  Dod^  for  life,  then 
on  the  wife  for  life,  then  on  such  issue  of  their 
bodies  as  husband  and  wife  should  appoint ;  in 
default  of  appointment,  in  trust,  for  the  issut  of 
their  bodies,  remainder  to  the  right  heirs  of 
D.  Dod :  and  on  the  bill  of  the  eldest  son,  Sir 
T.  Clarke^  M.  R.  was  of  opinion,  the  lands 
ought  to  be  limited  in  strict  settlement,  and 
settled  on  the  firsthand  other  sons  in  tail,  &o« 

Also  in  Mbure  and  Meitre  (q) ,  lAoney  arising 
from  the  sale  of  lands  M^as  directed  to  be  laid 
out  in  the  purchase  of  other  lands,  and  settled 

(^o;  In  Ch.  39  Nov,  a  795*    fl'^  Anbl.  174.    fj^^  S  Alk.  S65. 


in  tra$t,  to  permit;  A  to  l^ve  th^  benefit  for  his 
life ;  2dly,  to  f^rmt  B  to  Tewive  th«  profits, 
&({.  during  his  \ih ;  4ft«r  hi^  deaths  in  trust  for 
the  iuufi  of  Ihe  hady  of  Bf  Uwfully  begotten ; 
in  de^AvH  of  «uph  ie»9tf«,  thw  over  t  and  it  was 
hold^  ths^t  the  }9iXi^  must  be  9ettled  on  the  first 
and  other  9m»  in  taiU  Miith  remainder  to  the 
daughters  as  tenants  in  common  in  tail,  with 
QreMSSrrremainders  between  them.  This  case, 
however,  had  particular  circumstances. 

In  aom^  oases  of  articles,  the  issue  are  to  b^ 
t^nants  in  common,  by  the  express  stipqlation 
of  the  parties. 

In  caaes  of  this  description,  the  Court  would, 
it  is  apprehended 9  decree  to  them  estates- tail, 
with  crosshrqmainders  between  them  in  tail  (r)^ 

'And  in  Home  v.  Bartm  (s)^  the  testator 
devised  real  estates  to  trustees  and  their  heirs, 
upon  trust,  for  the  use  and  benefit  of  all  and 
every  his  children  who  should  live  to  attain  the 
age  of  twenty*one  years,  or  be  qpiarried,  which 
^euld  first  happen,  in  equal  shares  or  propor- 
tions, umimdedf  for  and  during  their  respective 
lives,  with  remainder  to  Ihair  issue  severally 
and  respectively  in  tail  general,  w^th  cross^-re- 
mainders  over ;  and  he  directed  his  trustees  to 
make  and  execute  a  settlement  of  his  said 
real  estates  accordingly. 

There  were  only  two  daughters ;  ^nd  the  Court, 
in  decreeing  a  settlement,  approved  of  cross- 
limitations  of  each  moiety,  so  that  the  entirety 

(rj  Dodsen  ▼.  Hm^  3  Bro.  C  C.  404.       (sj  Cooper^  S57. 
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was  settled  on  each  child,  and  the  descendants 
of  each  child^  in  Uke  manner  as  the  original 
share  was  settled ;  only  with  the  right  to  the  pes* 
ssesionatdifferentperiods,  as  inoross-remaindersr 

But  in  Prehhle  and  others  v.  Boghurst  and 
others,  and  Prebble  v,  Prebbky  (2d  June  1818,) 
a  bond  recited,  that  if  at  any  time  during  the 
term  of  the  natural  life  of  John  PrebblCy  he 
should  be  seised  of  any  messuages,  tenements, 
lands,  &c.  in  possession,  he  would,  by  such 
good  conveyances  in  the  law  as  counsel  should 
advise,  settle  the  same  upon  the  said  Mary 
Townsends  and  the  issue  of  the  said  intended 
marriage,  in  such  parts  and  proportions,  and  to 
such  use  and  uses  as  should  be  thought  requi* 
site,  to  make  a  provision  for  her,  in  case  she 
should  survive  said  John  Prebble. 

And  it  was  conditioned  to  be  void  if  the  said 
intended  marriage  took  effect;  and  that  the 
said  John  Prebble  should^  at  any  time  during 
his  natural  life,  become  seised  of  any  messuages, 
lands,  &c.  in  possession,  and  should  convey, 
settle,  and  assure  the  same  upon  the  said  Mary 
Townsend,  and  the  issue  of  the  said  intended 
marriage,  by  such  good  conveyances  in  the  law 
as  counsel  should  advise,  and  to  use  and  uses 
as  should  be  thought  requisite,  the  better  to 
make  a  provision  for  said  Mary  Tozsmsendjin  case 
she  should  happen  to  survive  said  John  Prebble. 
The  Court  of  Chancery  decreed,  that  the  con- 
dition of  the  bond  ought  to  be  specifically  per^ 
formed,  q,nd  that>   according  to  the  true  coo- 
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fttruction  of  the  condition,  all  the  freehold  and 
copyhold  messuages,  tenements,  lands  and  here^ 
ditaments,  which  said  John  Frebble^  the  testator 
in  the  pleadings  mentioned,  became  seised  in 
possession  at  any  time  during  his  natural  life, 
ought  to  be  settled  upon  the  issue  of  the  said 
John  Prebble  and  Marif  Townsend  his  first  wife. 
And  the   Court  also   decreed,   that  Maru 

Townsend^  the  first  wife  of  said  testator,  havino^ 

^ 

died  in  his  life-time,  JoAn,  Thomas^  and  Edcliard 
Prebble^  and  Letitia  Jenner^  the  children  of  the 
marriage  with  the  said  Mary  Townsend^  became 
entitled  to  have  all  the  messuages,  tenements, 
lands  and  hereditaments,  of  which  said  testator 
died  seised  in  possession^  conveyed  to  them  as 
tenants  in  common  in  fee. 

And  in  Taggart  v.  Taggart  (t)^  a  bond,  by 

way  of  marriage  articles,  bound  a  farm  to  be  the 
right,  title  and  interest  as  to  one  moiety  of  the 
issue  whether  son  or  daughter,  if  begotten  on  the 
body  of  the  said  Rebecca  by  the  said  William : 
and  Redesdale^  Lord  Chancellor,  decreed  the 
children  to  be  purchasers  and  tenants  in  com- 
mon, with  limitations  over,  in  case  any  of  such 
children  died  under  twenty-one  without  issue. 

One  more  case  will  be  added,  as  relevant  to 
this  head,  though  the  precise  division  to  which 
it  belongs  is  liot  easily  ascertained. 

In  Earl  of  Stafford  v.  Buckley  (u)y  aftef 
directing  his  trustees  to  intail  on  bis  daughter 
and  her  issue,  all  the  estate  and  effects  which 

CO  1  Scho.  &  Lefroy,  84.  (uj  2  Ve8.8e;i.  170 
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aihoiild  belong  to  the  te$t»tor,  the  will  drirecrlfd 
tho  capital  to  be  hid  put  asiid  siec^fed,  «Ad 
the  mteretiit  msde  good  to  testator  5  duughter 
for  life»  and  to  her  lawful  hw9  for  ev^.  Bab 
in  case  of  her  aod  their  failure,  the  same  should 
go  to  Ipos  nepheurs  moietively.  Lord  HeBrdmehe 
obwrved,  **  As  to  the  annuity,  (being  aa 
annuity  in  fee^)  I  think  it  will  fall  under  a  dif- 
ferent consideration  from  the  rast  of  the  per*r 
aonal  estate*  If  eatatea  of  a  diiTerant  nature 
are  compriaed  in  this  clause,  F«rth  v,  Chgpmw 
10  an  express  authority  for  me  tbab  the  woitia 
shall  receive  a  different  construction^  according 
to  the  nature  of  these  estates.  Supposing,  there?* 
fore,  land  was  comprised  in  the  direction  of  the 
trust,  and  the  will  so  e^^ecuted  as  to  hava» 
afiected  lands^  the  Court  could  not  possibly 
have  directed  any  other  settlement  of  the  land, 
but  to  the  daughter  in  tail.  Undoubtedly  so,  if 
it  had  stood  on  the  first  words,  to  intail  on  her, 
&c.  How  is  it  explained  by  the  subsequent 
clause,  wherein  the  testator  has  declared  bis 
own  intent,  and  made  the  construction  himself? 
There  it  would  have  been  a  direction,  the  set** 
tlement  should  be  on  her  for  life ;  but  saying 
her  lawful  heirs  for  ever,  will  be  construed  by 
the  preceding  word  isme^  which  will  make  an 
estate-tail  in  her.  So  it  would  be  as  to  land. 
The  question  then  arises  as  to  this  particular 
instance  of  annuity,  which  is  not  real,  but  an 
inheritance  of  a  personal  thing  descendible  to 
the  heir.    The^  proper  kind  of  limitation  that  is 
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capable  of  it,  is  distinct  from  mere  personal 
goods  and  chattels.  The  testator  having  pur^ 
chafed  it,  was  seised  in  fee  of  it  at  the  time  of 
making  the  will,  and  might  direct  it  to  be 
settled,  as  &kt  as  by  law  allowed  to  be  so,  not 
by  way  of  strict  intail,  because  not  within  the 
statute  de  dmi$y  according  to  Lord  Cokc^  No 
writ  of  entry  could  be  brought  of  it,  nor  is  it 
real  estate  {  and  the  very  statute  itself  shows  it 
in  tl)e  beginning  of  it,  nothing  being  included 
therein  but  lands  and  tenements^  and  what  par-* 
take^  of  their  nature.  And  Co.  Utt.  20,  says, 
in  all  these  cases,  grantee  has  a  fee  conditioiud, 
as  before  the  statute.  The  settlement  then  to 
be  made  of  it,  supposing  the  first  question,  that 
it  id  included  in  this  power  in  the  will,  is  in  this 
manner,  to  the  daughter  for  life,  and  the  heirs 
of  her  body,  which  is  in  her  a  feensimple  con-* 
ditional.  The  executors  then  clesirly  could  not 
carry  it  over  in  remainder  to  the  nephews,  for 
no  remainder  could  be  created  of  any  estate 
not  within  the  statute  de  dmis ;  for  before  it 
was  a  possibility  of  reverter,  out  of  which  a  re- 
mainder could  not  be,  upon  this  notion,  that 
being  but  a  possibility,  it  could  not  be  grantable 
over ;  and  if  before  the  statute  cfe  rionis,  a  man 
had  granted  lands  to  another  and  the  heirs  of 
his  body,  and  said,  in  default  of  such  issue, 
over  to  jB  and  his  heirs,  that  grant  over  had 
had  been  void  (%>) ;  and  on  the  having  issue,  the 
condition  had  been  performed,  and  the  gmntee 

ijo)  Quart  this  poini ;  an^  *te  Ch.  on  Conditional  Fees.,' 
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bimself  might  have  ahened,  so  as  to  have  barred 
the  possibility  of  reverter.  So  here,  as  this 
annuity  is  not  within  the  statute  de  donis^  if 
settled  according  to  this  will,  to  her  for  life, 
and  the  heirs  of  her  body,  if  carried  over,  in 
default  of  such  issue  to  the  nephews,  that  would 
have  been  void :  as  soon  as  issue  had,  the  con- 
dition is  peiformed;  she  might  have  aliened, 
and  barred  the  possibility  of  reverter  to  the 
donor.  Here  issue  has  been  had,  and  conse- 
quently an  absolute  fee  must  be,  if  a  settle- 
ment is  made  according  to  this  will.  This  I 
take  to  be  the  legal  construction  of  this  devise, 
according  to  the  different  nature  of  these 
estates.'*  And  yet,  strange  as  it  may  appear. 
Lord  Hardmcke  decided  that  the  daughter  had 
a  mere  life  interest  in  the  personalty ;  and  as 
to  the  annuity,  it  would  be  difficult  to  support 
Lord  Hardmcke's  reasoning  or  conclusion. 


NOTES. 

Exparte  Sterne  (x)  shows  the  application  of 
the  rule  to  leases  for  lives,  &c. 

Suppose  the  owner  of  the  equitable  estate  to 
have  the  equity  of  the  freehold  in  one  degree, 
and  the  equity  of  the  limitation  to  his  heirs  in 
another  degree,  will  the  lin>itations  unite  ? 
.  The  case  may  stand  thus :  A  has  the  legal 
estate,  JB  the  equitable  estate,  and  B  limits  the 
land  to  C,  for  the  life  of  D,  in  trust  for  J),  and 

(X)  6  Vce.  156. 
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after  the  death  of  D,  in  trust  for  D's  right 
heirs,  it  is  apprehended  that  the  limitations  would 
unite  ;  but  this  point  is  not  clear. 

Again,  suppose  a  person  to  be  tenant  for  his 
life,  by  the  rules  of  the  common  liaw,  with  a 
limitation  to  the  heirs  of  his  body,  by  way  of 
use,  it  is  doubtful  whether  the  interests  would 
unite  ;  since,  before  the  statute,  they,  as  being 
of  different  qualities,  would  not  have  united. 

A  devise  to  A  for  life,  and  the  hejrs  of  her 
body,  if  any,  is  an  intail  in  A  (y) . 

Devise  to  A  for  life,  and  after  her  death  to 
the  heir  male  of  her  body,  living  at  her  death, 
is  an  estate-tail  in  A  (zj. 
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CHAP.  rv. 

On  Estates  in  Fee. 

A  FEE  is  an  estate    which  may  continue  for 
ever. 

Tlie  word  fee  is  explained  to  signify,  that  the 
land,  or  other  subject  of  property,  belongs  to 
its  owner,  and  is  transmissible,  in  case  of  an 
individualy  to  those  whom,  the  law  appoints  to 
succeed  him,  under  the  appellation  of  heirs  i 
and,  in  case  of  corporate  bodies,  to  those 
who  are  to  take  on  themselves  the  corporate 

iy)  EUon  v.  Eascn^  19  Ve8.  73. 

(r)  RMardf  r.  Bergavenny,  2  Vera.  324.^ 


42d  ON    ESTATES    IN   fEE. 

function,  ami,  ftom  the  raaniier  in  which  the 
body  is  to  be  ^oontinoed,  are  denominated  sue- 
cessors  (6). 

Estatee  in  fee  are  of  several  soits,  and  have 
diSerent  ^n^mina/ttons,  according  to  their 
several  natiH^es  and  re^pfective  ^[ualides.  They 
may,  with  propriety,  be  divided  mto 

1.  Fees^simple, 

"S.  F«es-4etenninable, 

3.  Fees-qualified,. 

4f.  Fees-con(£tionai, 

5.  Fees-taiL 
The  consideration  of  fees-conditional,   and 
fees-tail,  will  be  reserved  for  the  next  chapter. 

A  fee-simple  is  an  interest  which,  in  reference 
to  the  ownership  of  individuals,  is  not  restrained 
to  any  heirs  in  particular,  nor  subject  to  any  con- 
dition or  collateral  determination,  except  the  laws 
of  escheat  and  the  canons  of  descent,  by  which 
it  may  be  qualified,  abridged,  or  defeated  fbj. 
It  gives  the  right  of  succession  to  all  the 
heirs  generally,  without  any  other  restriction 
than  that  they  must  be  of  the  blood  of  the 
first  purchaser,  and  of  the  whole  blood  of  -the 
person  last  seised  ('c^  •;  and  it  confers  an  tm- 
limited  power  of  alienation  (dj. 

(a)  IMi.  §  1;  1  last,  i  b;  Butler,  i  Inst.  271  b;  Wright's 
Ten.  147.  150;  Spelman  of  Feuds,  C.  1 ;  Fleta,  lib.  5.  0.5. 
§^;  <  Bl.  Gtfin.  104.  106;  Hale'a  Analjlis,  74;  -Brftcton, 
lib.  4.  ^63  b. 

(bf  1  Inst.  1  b  ;  Plowd.  557 ;  s  Bl.  Com.  104. 106 ;  10  Rep. 
97  b ;  Wright,  Ten.  148 ;  Hfita,  lib.  3,  c-  8. 

(c)  2  Bl.  Com. Cb.DesceQt.  (d)  1  Inst  323. 
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Tbb  position  h  warrafldted  by  the  cottniMxi 
law  in  ite  largest  senae. 

With  a  view  to  every  pidfssible  case^  -it  is  too 
g0im^;  for^  now-,  ^e  po^er  of  alknation  by 
ecclesiastical  persons,  or  persons  seised  in  right 
of  thei^r  ehurcb,  is  res^aitied.  However,  the 
positifon  still  'applies  ixs  generally  as  ever  to 
mdiv^ifdual  persons,  seised  to  t^eir  own  use. 

Tbi8\igh  a  fee-^simple^  in  (SDnseqtieaoe  of  tlte 
restricffion  vfhidk  has  beed  notticed^  being  a 
restnction  arising  from  tioe  canOM  of  descait, 
be  descendible  to  some  only  of  tlie  .heirs  cf 
the  owner ;  as  to  the  maternal  4i^rs,  in  Bxtlu- 
skffi  of  ^e  paternial  heirs ;  yet,  fts  the  owner 
has  a  £e^siMple,  be  may  aleen  4t  fw  Bnnple ; 
mnI  ^  estate  *wil],  in  dsie  hands  ^  the  ipoF'* 
chaser,  'be  descendible  to  fdl  the  bedrs  of  the 
porchiastfr^  witboiit  any  eicoeption,  {|iialifieatiGiis 
or  rest^ction;  while  an  estate^  mkidbt  in .  tboe 
original  .^g^  is  limited  to  <a  Jman  aond  bis  heirs  ea 
the  piu*t  of  his  fathei:,  does  not  confer  the 
powchr  of  atie^ing  the  iee^simple. 

EAren  the  ^nson  wilio  has  a  fee-^moiple  ^de^ 
scendible  to  heirs  of  the  first  purchaser  only, 
may  convey  this  fee  to  another,  and  take  back 
the  fee-simple  to  himself;  and  if  be  take  back 
the  fee-simple  by  a  con^mon4aw  grai;it,  he 
will  have  his  old  estate,  and  be  in,  by  conr 
tinuanqe  of  the  sai;ne  seisin  ;  and  yet  bis  estate 
will  be  descendible  to  all  his  heirs  generally, 
with  a  preference  to  the  paternal  heirs  over  the 


». 
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miaterjnal  heirs,  though  a  maternal  ancestor  was. 
the  first  purchaser  under  the  former  grant  (e) . 

In  this  place  it  must  be  remembered,  that  the 
order  of  succession  by  heirs  (ee)j  or  the  quality 
of  the  fee,  is  not  changed  by  a  conveyance 
from  a  man  seised  in  fee  by  descent,  ex  parte 
matemay  when  he  conveys  to  another  in  fee, 
eithey  to  the  use  of  himself  in  fee,  or  he 
takes  back  the  fee  by  resulting  use.  On  this 
point,  so  useful  and  important  in  practice,  a 
discussion  will  be  found  in  a  division  to  be  set 
apart  for  the  purpose. 

Formerly  it  was  the  law,  and  indeed  among 
the  lower  orders  of  society  the  opinion  prevails 
at  this  day,  that  an  estate  which  has  descended 
from  a  father  to  a  son,  could  not  be  aliened 
by  the  son  to  the  prejudice  of  his  children,  or 
of  his  brothers,  without  their  consent,  or  the 
consent  of  such .  one  of  them  as  was  the  next 
heir  or  first  in  the  lino  of  succession :  and  to 
professional  men  of  extensive  practice  in  the 
country,  the  idea  of  "  heir  lai}d ''  has  no  doubt 
been  frequently  urged  in  this  sense,  even  in 
application  to  estates  in  fee-simple,  merely 
from  the  circumstance,  that  they  have  been  once 
taken  from  an  ancestor  in  the  course  of  descent. 

The  qualities  of  estates-tail  have  more  strongly 
impressed  this  notion  on  the  minds  of  the  people; 
a  notion  which  was  confirmed  by  the  nature  of 

(«)  1  Inst.  31  b;  Price  v.  Longford^  i  Salk.  337. 
(ee)  Abbai  y.  Burton^  a  Salk.  590. 
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this  species  of  estate,  between  the  interval  when 
the  statute  de  Danis  vros  passed,  and  the  mode 
of  barring  intails  by  common  recovery,  was 
invented ;  or  by  fine  with  proclamations,  was 
enacted. 

From  these  qualities  of  a  fee  arises  the  rule, 
that  there  cannot  be  two  fees-simple  in  the  same 
land ;  a  rule  to  be  examined  in  a  subsequent  page. 

The  rule,  that  one  and  the  same  person  (fj 
cannot  have  trvo  fees  in  the  same  land  at  the 
same  time,  may  be  ascribed  partly  to  the 
nature  of  a  fee  at  the  common  law,  and  partly, 
(as  in  those  instances  in  which  there  are,  through 
the  medium  of  the  statute  de  Donis  (g),  a 
base  fee  and  a  fee-simple  in  remainder  or 
reversion  expectant  on  that  estate)  (h),  to  the 
learning  of  merger. 

Under  this,  rule,  determinable  fees  may  be- 
coipe  estates  in  fee-simple  ;  and  the  principle  of 
the  rule  may  be  applied  to  cases  like  those  of 
Doe  ex  dem.  Vincent  v.  White  (i)j  which  will 
be  noticed  in  a  subsequent  part  of  this  volume. 

The  practice  at  the  time  when  Qlanville 
wrote,  gave  rise  to  the  notion  yehich  has  been 
stated.  The  same  rule  obtained  in  the  feudal 
law ;  but  by  the  law  (J)  of  this  country,  as  now 
established,  it  is  settled,  that  an  estate  in  fee- 
simple  is  alienable  by  the  owner,  without  the 
consent   of  any  person   whomsoever ;    and  a 

(f)  Plowd.  560.  r^J  13  Ed.  L  c.  1. 

(hj  3  Convey.  341.  (ij  15  East,  174. 

CjJ  Bac.  Abr.  Mortgage  (A.  G.) 
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ciistom  (k)  or  limitatioa  (I)  to  restiraiB  such 
alieaati(Hi,  generally,  is  v^id. 

A  fee^simple  is  the  mo$t  ample  of  all  es- 
tates (m).  Indeed,  all  interests  in  real  {iroperty 
are  derived  out  of  this  estate ;  and  by  ef]9uxion 
pf  time,  surrender  J  or  merger,  ultinftately  resolve 
themselves  into  it. 

For  as  it  is  very  a{)pofiitely  observed  by  Noy^ 
in  his  Treatise  on  Tenures  (n)^  "  This  estate 
c«i  never  perish,  so  long  as  the  wb^ance^ 
whereof  the  estate  ariseth,  hath  a  being.  And, 
therefore,  albeit  that  he  which  is  seised  of  such 
estate,  happen  to  die  without  heir,  yet  the  mme 
estate  is  not  extinguished,  but,  by  act  in  law,  in 
some  odier  degree,  transferred  to  the  lord  of 
whom  the  lands  were  holden,  by  way  of  escheat ; 
because  the  land,  wherein  the  tenant  hath  such 
estate,  doth  stiU  continue.  But,  if  a  man  seised 
in  fee  of  a  rent-charge  or  rentnseck,  dieth  with^ 
out  heir,  this  fee-simple,  although  it  be  of  the 
first  sort,  doth  perish ;  because  the  nent^  wherein 
he  hath  estate,  being  transitory,  is,  by  such 
dying  wiuiout  heir,  quite  swallowed  up  and 
drowned  in  thq  land  out  of  which  it  did  issue/' 
It  haa  already  been  noticed  ^  that,  though  the  fee- 
simple  qannot  perish,  the  title  to  that  estate  may 
be  discontinued  as  to  one  perscm,  and  resumed 
by  anothen  -This  happens  as  often  as  a  discon- 
tinuance or  abatement  i&  ipade,   or  disseisin 

(k)  Sdfwriet  case,  Dyer,  357  b ;  3  Ves.  juji.  325. 

(I)  Lkt.  § 361.  (mj  Litt.  f  1 1.  360. 1  Inst.  18. 

(n)  Noy,  Ten.  65. 
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commitbed.  In  these  instoaces  the  estate  con- 
tinues in  point  of  time.  The  only  change  which 
takes  place  is  in  the  title. 

In  Plawikn's  Conunentaries  (o)y  cm  the  ar- 
gument of  Walsingtam^a  case,  there  is  a  very 
precise  and  correct  distinction  drawn  between 
the  several  fees« 

The  first  is  a  fee-simple;  and  that  is,  where 
lands  are  given  to  a  man  and  to  his  heirs  abso- 
lutely, withoi:ri;  anif  end  or  limitation  put  to 
the  estate ;  for,  as  it  is  observed  in  the  argu- 
ment, fee  is  an  inheritance,  as  Littleton  says, 
and  dmple  is  that  which  is  pure  and  perpetual ; 
ao  tibat,  inasmuch  as  he  has  an  absolute  estate 
of  perpetuity  in  the  land,  such  estate  is  pro- 
perly termed  a  fee-simple* 
.  Perhaps  it  may  be  right  to  observe,  that  every 
estate  acquired  by  disseisin,  except  the  disseisin 
of  the  tenant  of  a  particular  estate  claiming  only 
his  estate,  and  also  eve^y  estate  acquired  by 
abatement,  intrusion,  or  discontinuance,  is  ne- 
cessarily a  fee^simple ;  and  so  is  every  estate 
which  descends  from  a  person  who  dies  tenant 
in  fee-simple,  to  his  heir  at  law,  although  the 
estate  may  be  descendible  only  to  heirs  of  a 
particular  class,  as  maternal  heirs,  and  not  to 
the  heirs  generally.  Also,  every  estate  derived 
tinder  a  common  recovery  suffered  by  tenant 
in  tail,  (admitting  the  person  who  created  the 
intcnl  was,  at  the  time  of  making  the  gift  in  tail, 
seised  in  fee-simple),  will  be  a  fee-simple. 

(oj  Page  557. 
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On  determinable  fees  and  estates-tail,  some 
4further  observations  will  be  offered  in  the  course 
of  the  present  and  the  fdllowing  chapter. 

At  present,  it  may  be  proper  to  observe,  that 
B  tenant  in  tail  under  a  gift  from  a  persdn  who 
has  a  base,  a  qualified,  or  determinable  fee, 
cannot,  by  means  of  a  common  recovery,  acquire 
a  larger  estate  than  belonged  to  the  donor  of 
the  intail  (pj.  The  estate  derived  under  the 
gift  in  tail,  and  the  recovery  suffered  by  the 
4lonee  or  heir  in  tail,  will  be  precisely  that 
estate  which  was  in  the  donor. 

It  must  at  the  same  time  be  remembered, 
that  a  common  recovery  suffered  by  a  tenant 
•for  life,  merely  and  simply  as  such,  and  ope- 
rating as  a  tortious  alienation,  so  as  to  divest 
the  remainders  and  reversion,  passes  a  fee- 
simple,  whatever  was  the  extent  of  interest  in 
the  grantor  af  the  estate  for  life. 

In  this  instance,  the  fee-simple  is  acquired  by 
disseisin,  and  the  fee-simple  is,  by  a  change  of 
seisin,  the  cesser  of  the  rightful  seisin,  and  the 
commencement  of  a  new  title,  under  a  tortious 
or  wrongful  seisin ;  a  change  expressed  by  the 
legal  term  dmeisin. 

Hence  the  doctrine  of  titles ;  hence  the  ope- 
rations of  titles,  strengthened  and  confirmed 
by  warranties,  nonclaim  on  fines,  and  by  the 
statutes  of  limitation.  Cases  of  this  sort  also 
invite  and  admit  of  the  learning  of  confirma- 
tions, releases  of  right,   descents  which  take 

CpJ  I  Convey,  p.  2. 
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away  entry,  remitter^  and  various  other  heads 
of  law  proper  to  titles. 

Copyholders  too  are  said  to  be  seised  in  fee 
simple.    This  application  of  the  word  t*  seised/' 
and  also  of  t^e  words  fee-simple,  must  be  under- 
stood according  to  the  subject. 

In  point  of  quantity  of  estate,  and  extent  of 
interest,  a  copyholder  may  have  a  fee-simple. 

In  point  of  tenure,  and  the  quality  of  his 
interest  agreeable  to  the  law  of  tenures,  the 
custom  has  given'  stability  to  his  estate.;  and 
he  holds  at  the  tdll  of  the  lord,  as  that  will  is. 
expressed  by  the  custom  of  the  manor*. 

Again,  some  say  a  copyholder  is  seised,  others,^^ 
that  he  is  possessed.  Either  expression  is  equally 
proper.  In  point  of  quantity  of  estate,  a  copy- 
holder is  said  to  be  seised ;  in  point  of  ^t/a/tVy 
of  estate,  as  to  tenure,  he  is  said  to  be  possessed^. 
Hence  an  observation  by  Mr.  Justice  Black- 
stone^  that,  **  by  the  word  freehold,  is  some- 
times meant  the  interest,,  or  estate  itself,  which 
the  tenant  holds  in  the  land ;  sometimes  the 
tenure  by  which  that  estate  is  holden  (q)  J* 
,  The  excellency  of  this  estate  consists  in  its 
simplicity  Cr) ;  hence  its  denomination ;  and 
it  is  very  judiciously  observed  by  some  writer, 
that  the  purity  of  the  estate  imports  a  power  of 
alienation  (s). 

And  it  is  against  the  height  and  purity  of  a  fee- 

YfJ'TracU  on  Copyholds,  p.  137.  (rj  1  Inst.  i-b. 

(sj  Bac.  Mortgage  (G.);  1  Inst.  323. 
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dimple,  that  all  power  of  alienation  by  the  tetiaiit 
should  be  restrained  ^tj .  TTiere  are  exception]^  of 
offices  of  personal  trust  and  fbundership.  Tliough 
of  inheritance,  they  cannot  be  assigned  (uj ;  ad 
an  annuity  annexed  to  a  creation  of  dignity  {vj. 
So  a  partial  restraint  of  alienation  may  be 
annexed  to  a  fee ;  as  a  condition  not  to  alien  for 
a  reaisonable  time,  or  to  a  particular  person. 
But  a  fee  subjected  to  any  restraint  of  alienation, 
is  not  a  fee-^mple ;  it  is  a  fee  isubject  to  a  con- 
dition. And  in  Ooodill  v.  Brigham  (fsf)j  Mr. 
Justice  Bjookt  very  jiertinently  observed,  that 
**  When  a  man  gives  a  fee-simple^  he  shall  not  be 
allowed  to  say,  that  stich  fee-simple  shall  not  be 
subject  to  all  the  restraints  which  the  law  im- 
poses upon  it.  The  devisor  having  given  a  fee- 
simple,'  he  could  add  nothing  to  it,  and  conse- 
quently the  Bubdequent  power  is  void/'  But 
even  this  observation  must  be  confined  to  the 
particular  case  before  the  Court ;  and  the  case 
itself  must  be  read  and  understood  with  the 
criticisms  which  have  been  offered  on  it  (st) . 

The  word  simple,  whilfe  it  expresses  that  the 
Estate  is  descendible  to  the  heirs  generdly  ;  in 
other  words,  simply,  without  restraint,  to  the 
heirs  of  the  body,  or  the  like  ;  excludes  both 
conditions  and  limitations,  which  might  defeat 
or  abridge  the  fee  (y). 

(i)  Litt  §  361.  (u)  W.  Jones,  lao. 

(foj  n>.  124.  (t»)  1  B06  &  PiilL  p.  198 

(x)  3  Convey,  a^s-  494.  (y)  1  Intt.  1  h.  t. 
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The  material  difference  between  iees^simple 
and  other  fees  is^  that  the  former  estate  tdllj. 
the  latter  estate  may,  continue /or  ever. 

The  wordjee-^simple  is  sometimes  used  by  the 
best  writers  on  the  law,  as  contrasted  with  estates- 
tail  (z).  In  this  sensie,  the  term  comprehends 
all  other  fees  as  well  as  the  estate,  properly,  and, 
in  the  stoict  propriety  of  technical  language^, 
peculiariy  distinguished  by  this  appellation. 

Fleta  is  so  full  and  so  accurate  in  describing  a 
fee^simple,  that  a  passage  from  that  correct  writer 
will  be  added  (a): — Simpler  donatio  et  pura 
eUt^  iM  mdla  adjecta  e$t  canditioy  neque  modus  ; 
sifnpUdter  tmm  datur  quod  nuUo  additamenta 
datur ;  ut  ecce^  do  UH  tcmtam  terram  cum  perti^ 
netUiis  in  tali  mllA  pro  homagio  et  servitio  tuoy 
habendam  et  ienentT  tibi  et  haredibus  ttds^  de 
capituH  domino  feodi^  et  fueredUms  mis  per  ser- 
Ditia  inde  deUtd  et  consueta^  reddendo  inde  mihi 
et  haredibns  meisj  tu  et  fueredes  ttd  per  annum 
tantumj  ad  tales  terminos  pro  omni  servitioj  con^ 
suetndinej  et  demand'  seculari :  Ita  quod  certa  sit 
res  qutB  detuTy  et  certa  servitia  in  scriptis  sint 
expressa  dmatori,  saltern  factenda^  quamvis  in^ 
certa  fuerint  alia  qua  taciti  remittuntur,  et  ego 
et  haredes  mei  warrantizabimus,  acquietabimus  et 
d^endemus  pn^dictam  terram  tibi  et  haredibus 
tuts  contra  omnes  gentes  per  pradicta  servitia ; 
et  sic  acquiris  ret  domnium  ex  causd  dmatioms 
et  hares  tuus  post  te  ex  causd  sucoessionis ;  hara 
enim  turn  licet  in  donaiione  oomprehendatur^  nan 

(z)  1  Inst.  19  a-  r«J  I^b.  5,  c.  8,  p,  185, 
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tamen  aliqtnd  sibi  adqvirit  in  daiiatume^  eo*  quod 
tibi  soli  facta  est  donatio,  tihi  tenendum  et  hare-, 
dibus  tuis ;  sub  cujus  vocabulo  omnes  haredes 
propinqui  comprehenduntuVy  et  remoti^  nati,  et 
nascituri* 

This  passage  is  deserving  of  attention,  as 
showing,  that  at  this  early  period  the  heirs  were 
not  objects  of  the  gift,  and  did  not  gain  any 
certain  or  indefeasible  title  from  the  gift.  They 
were  named  for  the  purpose  only  of  extending 
the  gift,  and  marking  the  measure  of  the  grant 
by  a  limitation  to  the  heirs,  as  the  successors 
to  the  donee  in  his  right,  and  by  descent  from 
him.  The  idea  of  heir  land  must  have  ceased 
at  the  period  when  Fleta  compiled  his  work. 

Qualified  and  determinable  fees  have,  by  many 
authors  (b)j  been  confounded ,  in  terms,  with 
fees-simple.  The  context  will,  in  general,  direct 
the  student  to  the  sense  in  which  he  is  to 
understand  these  expressions.  In  propriety  of 
language,  the  word  fee  expresses  the  genus  of 
estates  of  inheritance ;  and  the  epithets  added 
to  this  term,  describe  the  several  species  of  this 
estate. 

That  an  estate  is  improperly  termed  a  fee- 
simple,  when  it  is  either  base,  conditional,  or 
qualified,  is  the  express  doctrine  of  Lord  Coke^ 
as  well  as  the  result  of  grammatical  precision ; 
and  yet,  of  the  numerous  writers  on  legal 
subjects,  scarce  any  one  has  confounded  this 
term,  in  the  use  of  it,  more  than  Lord  Coke ; 

(h)  I  Inst.  1  b.  S7  a. ;  Plow.  Com.  560. 
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and  this  is  more  singular,  since  no  one.  was 
better  acquainted  with  its  application,  or  had  a 
more  correct  knowledge  of  its  precise  meaning. 
This  will  be  evident  from  those  passages  to  which 
reference  is  already  made. 

*  Besides,  Lord  Coke  (hh)  has  in  so  many  words 
taken  notice,  that  of  fee-simple,  it  is  commoAly 
holden  that  there  be  three  kinds;  viz.  fee- 
simple  absolute,  fee-simple  conditional,  and 
fee-simple  qualified,  or  a  base  fee;  and  has 
observed,  that  the  more  genuine  and  apt  divi- 
sion, were  to  divide  fee,  that  is,  inheritance, 
into  three  parts;  viz.  simple,  absolute,  con- 
ditional and  qualified,  or  base ;  for  this  word, 
simple,  properly  excludeth  both  conditions  and 
limitations  that  defeat  or  abridge  the  fee.  By 
this  passage,  he  clearly  shows  there  is  a  dis- 
tinction between  fees  simple,  and  quaUfied  or 
determinable  fees. 

A  determinable  fee  is  also  an  interest  which 
may  continue  for  ever  (c).  It  is  a  quality 
of  this  estate,  while  it  falb  under  this  denomi- 
nation,  that  it  is  liable  to  be  determined  by  some 
act  or  event,  expressed  on  its  limitation,  to 
circumscribe  its  continuance,  or  inferred  by  the 
law  as  bounding  its  extent  (d). 

Limitations  to  a  man  and  his  heirs. 

1.  Peers  of  the  realm  fej  ; 

2.  Kings  of  Scotland  (fj; 

(hb)  1  Inst.  1  b.  (e)  Plow.  557 ;  Shep.  Ttmch.  97. 

(d)  2  B].  Com.  109.  CeJ  2  BL  Cotn.  '109 ;  i  Inst.  117. 

(f)  1  Cruhe's  Digest;  S4. 
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3.  Lords  of  the  manor  of  D(g) ; 

4.  TenaiitA  of  the  manor  of  Dale  (k) ; 

5.  During  the  time  while  a  particular  tree, 

a  tree  in  any  wood,  or  any  tree  in  a 
certain  wood,  &c.  shall  stand  (ij ; 

6.  Whilst  a  man  (or  woman  not  being  the 

donee)  shall  have  heirs  of  his  body, 
or  issue  of  his  hody(j'); 
7*  Till  the  isqarriage  of  a  person  shall  take 
place  (k); 

8.  Till  a  person  at  Rome  shall  return  from 

Bxme  (I)  ;  or  till  a  person  shall  go 
to  Rome  (m). 

9.  Till  debts  shall  be  paid  {n)\ 

10.  Till  default  shall  be  made  in  payment 

of  his  debts /o^  ; 

11.  As  long  as  A  [add,  xcnd  his  heirs]  shall 

pay  20  /.  annually  to  B  ('p) ; 

12.  So  long  as  St.  PauFs  shall  stand  (q)  ; 
IS.  Until  a  sum,   (that  is,  a  sum  incertain) 

aihall  be  paid  by  a  particular  person 

Cg)  I  Itksl.  37  a. 

fh)  m  HL  0«m.  109 ;  a  Inat  27;  and  Land fiUe't  Notes, 
4  Com.  D%.  5. 

CiJ  Kitch.  301 ;  S7  H.  VI.  39 ;  1 1  Eep.  49 ;  1  Lord  Raym. 
326. 

fjj  Plowd.  557;  I  ^^^-  18;  10  Rap.  97  b;  Shep.  Toach. 
46.  103.40s;  3  Leon.  117. 

(kj  Cro.  Jac.  593;  10  Vin,  Abr.  333: 

(I J  FearaCy  8.  (mj  Shep.  Touch.  193. 

(nj  Fearne,  187.  (oj  Leon.  33.  s  Woodd.  733. 

fpj  Pknr.  Com.  557 ;  11  Rep.  49  a. 

CqJ  Pl€m.  CeHL  949.  557. 

YrJ  Cocket  y.  SkMony  Moor,  15. 
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14.  Until  an  act  shall  be  done  (t) ; 

15.  Until  ft  minor  shall  attain  his  age  of 
twenty-one  years  (t)  ; 

16.  Until  legacies  shaU  be  paid  fu)  ; 

'  17.  Until  they  shall  have  made  a  lease  (x)  ; 
18.  Until  he  otherwise  should  dispose  of 
the  same  (y) ; 
are  instances  of  this  species  of  estate ;  and 
these  are  examples  of  ^s  determinable  by 
express  limitation.  Some  of  these  examples 
have  the  same  construction  in  deeds  and  wills, 
and  ilk  some  instances  of  wills,  though  there  be 
not  any  limitation  to  the  heirs. 

Let  it  be  remembered,  that  a  gift  by  will  to 
jl  and  his  heirs,  if  he  have  issue  Of  his  body, 
is  ad  estftte-JUil  in  him  fz).  And  there  tnay 
be  a  fee  by  deed  or  will,  determinable  under 
the  learning  of  executory  devises  or  springing 
uses,  althouj^  the  original  gift  be  to  a  persdn 
generally  and  his  heirs  for  ever.  Hiere  is 
scarcely  any  event  (being  a  lawful  event),  and 
to  happen  within  the  rule  prescribed  against 
perpetuities^  wiiich  may  not  be  made  the  cause 
of  the  deter»ination  of  this  fee ;  as  death,  with- 

(sj  Dyer,  300  b ;  an4  «ee  Blagrave  imd  olben  t^.  {Sun,  fbr 
obserrations  on  the  equity ;  3  Yem.  5^$.  57S ;  Tkwnadn 
V.  Madnoorihy  Caiter  75,  107;  and  Ba^vof^S  oaae  dxere 
cited. 

ft)  Tracqfy.LethuUer^  3  Atk.  74;  AnU.  siif;  Feaarney  349; 
9  Mod.  28 ;  Spenser  ▼.  Chase,  lO  Vin.  Abr.  M3. 

Xu)  3  Atk.  560.  s^9. 

i'xj  Lui%er  v.  Psmietyf  Dyer,  ago  a. 

CyJ  Carter,  96,  Earl  of  Bath's  case. 

Cz)  Shep.  Touch.  103, 
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put  having  had,  or  without  leaving,  issue,  or 
without  having  aliened,  &c.  &c.  (a) :  and  these 
are  some  only  of  an  infinite  number  of  examples 
to  be  found  in  the  books. 

In  wilb,  limitations  for  indefinite  periods, 
give  chattel  interests,  when  the  limitation  is 
not  to  the  heirSj  and  when  there  are  not  any 
circumstances  which  afford  an  inference  that 
the  inheritance  is  to  pass  to  the  trustees  (b). 

Even  in  wills,  a  devise  to  a  man  and  his  heirsj 
till  debts  are  paid^  passes  the  fee,  and  not  a 
chattel  interest  (c)^  except  under  special  cir- 
cumstances. 

Chattel  interests  pass  only  when  the  devise 
is  without  any  limitation  to  the  heirs j  so  that 
the  trustees  have  an  incertain  interest;  or,  in 
other  words,  an  interest  without  any  clefiniie^ 
time ;  and  the  quantity  of  interest,  or  period  of 
enjoyment,  is  expressed  by  the  clause,  till  debts 
are  paid ;  or  when  the  context  requires  that 
the  fee  should  be  in  the  beneficial  devisees. 
In  those  instances  in  wHch  the  interest  is 
certain^  the  limitation  being  to  the  trustees 
and    their   heirs^    the  Court   cannot,    except 

.  (a)  B§a€hcrqft  v.  Brtma^  4  Tenn  Rep.  441. 

(h)  See  1  Burr.  334 ;  5  East,  170. 

(§)  Wright  md Pearson f  Ambl.358;  Feamei  iSjiBagska^anA 
Spenser,  s  Atk.  346;  Jtmes  t.  Say  andSde,  8  Yin.  Abr.  262 ;  s  Bio. 
P.  Cas.  1 ;  GoodtMey.  Wkkhf,  1  Burr.  228 ;  Trodd  t.  Dames, 
2  A^k.  204;  see  also  Cowp.  833,  in  Doe  ▼•  FyUes ;  Strang  and 
Teai,  2  Burr.  910 ;  JVeUington  and  Wellington,  4  Burr.  2165; 
1  Black.  Rep.  645  ;  Gibson  v.  Rogers,  Ambl.  97 ;  iMhuiier  r. 
Tracey,  3  Atk.  74. 
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from  a  context,  declare  such  interest  to  be 
a  chattel,  or  any  other  estate  than  a  fee ; 
which,  by  the  words  of  devise,  it  purports  to  * 
he.  As  Lord  Keeper  Henley  very  justly  ob- 
served fd^,  **  to  adopt  a  different  rule  of  con- 
struction, is  to  change  the  trustees  contrary  to 
the  intention  of  the  testator ;  as  the  personal 
representatives  might  become  trustees,  instead 
of  the  heirs  at  law/' 

All  or  some  of  the  cases  cited  in  the  margin 
will  be  introduced,  and  more  minutely  examined, 
in  the  chapter  on  Estates  for  Years,  aiid  Interests 
of  a  Chattel  qtuility ;  and  some  of  the .  cases, 
treating  the  trustees  as  having  chattel  interests, 
under  circumstances  and  expressions  which  im- 
port, a  gift  in  fee  (e) ,  are  in  particular  deserving 
of  notice- 

An  estate  with  a  determinable  quality,  by 
construction  of  law,  properly  falls  under  the 
denomination  of.  a  determinable  fee,  although 
no  qualification  be  expressed,  to  ascertain  the 
time  of  continuance. 

Suppose  the  owner  of  a  determinable  fee  to 
convey  that  estate  to  a  man  and  his  heirs  gene- 
rally, and  withoiit  any  restriction ;  the  construc- 
tion of  law  on  this  conveyance  would  be,  that 
the  determinable  quality  annexed  to  the  estate, 
while  in  the  tenancy  of  the  person  by  whom  it 
is  conveyed,  shall  follow  the  same  into  the  hands 
of  the  person  to  whom  the  transfer  is  made. 

(dj  Doe  ▼.  Simpson^  5  East,  162, 
(e)  GoodiitU  v.  Whiil»f,  i  Burr.  %ii. 


436  ON    ESTATES   JN    FEE. 

The  appropriate  maxim  is,  ^*  nemo  potest  plus 
juris  in  alium  transferre  quam  ipse  habit/* 

Again,  ^appose  a  pei^son  seised  of  an  estate 
in  fee^tail,  general  or  special ;  to  make  a  con* 
viejance  of  that  estate  b j  any  instrument  which 
passes  merely  the  time  or  degree  of  his  interest, 
and  does  not  operate  by  discontinuance ;  the  as- 
surance will  pass  an  estate  in  fee,  determinable 
on  the  death  of  the  tenant  in  tail;  and  the 
failure  of  the  issne  inheritable  under  1^  terms 
of  the  gift;  or,  more  correctly  speaking,  as 
long  as  the  ownership  under  the  estate-tail  shall 
continue  (f) ;  but  subject  to  be  defeated  by 
the  entry  of  the  issue  in  tail,  unless  their  title 
of  entry  shall  be  barred  by  fine  with  proclama- 
tions, &c.  or  tbe  statute  of  Hmitaiions  (g). 

The  fine,  it  i»  to  be  observed,  would,  if  with 
proclamations,  bar  the  intail,  and  defeat  the 
title  of  the  issue,  claiming  under  the  gift  by 
which  the  intail  is  created,  and  render  the  estate 
indefisasible  by  tbe  issue  during  the  continuance 
of  the  estate-tail  (h) . 

A  conveyance  by  bargain  and  sale  f^eV  gives  an 


C/J  Skep.  note  on  Shep.  T,  317. 

CgJ  Doe  and  Whitehead,  3  Burr.  704. 

(h)  Plow.  Com.  557;  1  Tr.  Atk.8;  3  Lord  Raym.  778. 
MaeheU  and  Clarke  is  an  ezpreu  adjudication  on  the  point ;  and  the 
report  oontaina  afull  exaniinati<Hi  of  all  the  cases  on  the  aubjece. 
1  Cruise,  176;  see  also  3  Burr.  1705;  CtoadrightY.  Meade,  Cro. 
Car.  499;  but  see  2  Atk.  133,  Sir  John  Bamardistan  v.  Ling» 
•wood. 

CO  10  Rep.  25.  Seymour's  case. 
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equal  extent  ofifitere&ti  but  ojqi  the  death  ^f  t^ 
tenant  in  tail,  his  issue,  claiming  perfarmam 
doniy  may  defeat  the  -estate  taken  mder  a  oon- 
veyance  by  this  or  any  like  mode  of  assurance ; 
unless,  by  means  of  a  fine  levied  with  proelamn^ 
tions,  or  common  recovery  aufiered  by  tibeir  mh 
cestor,  the  issue  are  preqluded  from  all  right 
to  assert  a  title  under  the  iutaiL 

The  subject  of  these  observations  might  be 
insisted  on  more  fully,  and  in  more  precise 
terms.  These  notes  will  furnish  an  outline  of 
the  learning ;  and  the  reader  is  referred  to  the 
reported  cases.  In  the  next  chapter  a  summary 
view  will  be  taken  of  the  effect  of  difier^it 
conveyances  by  tenant  in  tail. 

So  where  tenant  in  fee-tail  general,  that  is, 
any  one  who  has  an  estate  to  him  and  the  h^s 
of  his  body,  does  by  a  fine,  not  creating  a  dis- 
continuance, convey  the  land  to  some  other 
person,  this  person  will  have  an  estate  in  fee  to 
him  and  his  heirs  generally,  till  there  shall 
be  a  failure  of  the  heirs  of  the  body  of  the  tenant 
in  tail;  and  it  is  observable,  that  if  he  be  tenant 
in  tail  by  descent,  under  a  gift  to  any  of  his 
ancestors,  then  the  grantee  will  have  an  estate 
till  there  shall  be  failure  of  heirs  of  the  body  of 
the  original  donee ;  in  other  words,  till  the  proper 
determination  of  the  estate  tail.  For  instance^ 
when  a  gift  is  made  to  a  man  and  his  heirs  of 
his  body,  who  dies,  leaving  daughters,  and  each 
of  them  dies  leaving  a  son,  a  fine  levied  by 
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either  of  these  sons,  will  give  a  fee  of  the  same 
extent  as  the  estate-tail  (k). 

The  opinion  to  be  formed  from  these  deduc- 
tions is,  that  the  fee  will  not  determine  by  the 
failure  of  the  issue  of  the  person  who  makes  the 
conveyance.  On  the  contrary,  it  will  continue, 
as  long  as  the  person  to  whom  the  estate-tail 
was  originally  given  shall  have  issue  inheritaible 
under  the  ternis  of  that  gift-  And  in  case  the 
intail  be  subject  to  any  other  qualifications,  as 
limited  to  particular  heirs,  as  males  or  femaUs, 
or  the  heirs  of  the  body  of  the  donee  by  any 
particular  person,  as  ^  B,  the  estate  in  fee, 
derived  in  point  of  title  from  the  conversion  of 
the  intail  into  a  base  fee,  will  be  so  far  subject 
to  this  qualification,  that  it  will  continue  only 
till  a  failure  of  beirs  of  that  description. 

In  these  cases,  though  the  words  of  limita- 
tion are  general  (I) ,  the  estate  which  they  pass 
will  be  determinable.  Words  alone  cannot  give 
the  extent  of  interest.  There  must  reside  in  the 
person  who  is,  the  author  of  these  words,  and 
whose  meaning  they  express,  an  interest  to  give 
effect  to  the  words ;  and  this  interest  must  be  an 
estate  conferring  a  power  of  alienation. 

Although  an  estate-tail  be  converted  intoabase 
or  xleterminable  fee,  yet  the  right  of  suffering 
a  common  recovery  remains  to  the  donee  in 
tail,  or  the  heir  under  the  tail,  with  the  assist- 

(tj  Machoiaiam's  case,  Hob.  33. 
(I J  1  Im t.  I  b ;   Plowd.  557. 
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ance  and  co-operation .  of.  the  .person  who  has 
the  freehold  (m).  But  tl^e^assignee  of  atenaqt 
in  tail  canqot,  by'.siiffering  a  common  recovqry^ 
change  the  qv^dif^y,  or  enlarge  the  duration,  of 
his  estate,  (n)i 

And  the.  asisignee  of  a  tenant  in  tail,  .cannot 
make  any  tortious  alienation,  by  which  he  can 
change  the  seisin,  pr  divest  the  estates  of  those 
in  reversion  or  in  remainder,  as  may  be  done 
by  the  assignee  of  a  tenant  for  life:  for  the  as- 
signee of  a  donee' for  life  is  tenant  for  life;  but 
the  assignee  of  a  donee  in  taiU  is  not  tenant  in 
tail  (na). 

An  estate^tail  changed  into  a  fee  by  a  rightful, 
conveyance,  has  been  termed  a  base  fee ;  how- 
ever, it  may  with  great  propriety  be  distinguished 
by  the  appellation  of  a. determinable  fee.  Every 
estate,  not  simple  and  absolute  in  regard  to  con- 
tinuance of  time,  is  base,  in  reference  to  one 
which  has  these  qualities.  It  is  in  this  sense, 
and  with  a  view  to  this  distinction,  that  the 
epithet  base  is  applied  to  estates. 

A  determinable  fee  (unless  otherwise  re- 
stricted^  so  that  it  properly  assumes  the  name  of 
a  qualified  fee,  in  respect  of  the  limited  an^  con- 
fined manner  in  which  it  is  to  descend,  at  the 
same  time  that  it  is  a  determinable  fee  in  point  of 
duration,)  may,  during  its  continuance,  dqvojve 
on  any  one  who  is  in  the  line  of  succession  tp  the 
first  purchaser ;  and  the  estate,  into  whosesoever 

(mj  I  CoiiTey«S2.  C^J  Ibid.  4.  113.^140.  .     * 

CnaJ  Ibi4*4. 
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batids  it  shall  come,  ivill  determine  on  the 
event,  which,  6n  the  first  limitation  thereof,  is 
expressed  to  mafk  the  time  of  continuance. 

A  fee  determinable  in  its  ereatioh,  ihay> 
eventually,  (and  without  any  act  of  the  party 
by  taking  a  further  assurance)  become  simple 
<md  absolute  fojl .  Suppose  a  limitation  to  be 
made  to  a  man  and  his  heirs^  1st,  till  ihe  mAr^ 
fiage  of  B;  or,  2dly ,  till  the  return  of  C  Jhrn 
Rome ;  and  the  death  of  J8  to.  happen  before 
his  marriage,  or  the  death  of  C  to  take  place 
before  his  return  from  Rome ;  by  these  circum-^ 
stances,  it  becomes  impossible  that  the  events 
expressed  for  the  determination  of  the  eefeate, 
should  evBr  arise ;  and  the  estate  will,  for  tbift 
reason,  continue  to  all  eternity,  precisely  in  Ae 
same  manner  as  if  the  parties  had  not  annexed  4x> 
the  disposit^,  afiy  collateral  hmitatioti>  grving 
t6  the  estate  a  determinable  quality^ 

Hiis  observation  hai  application  to  diose  in- 
gtaxkces  only  in  which  the  doration  of  th^  4sstatt 
is  referred  to  ftn  event  which  is  i&ck  in  iU 
nature,  that  it  may  become  impossil^,  imd, 
C6nsequ€*!tly,  never  happen:  and  h&t  to  thoM 
eases  which  refer  to  an  event  which  tt^ist  knetppen^ 
ciither  sooner  6r  later ;  as  till  a  tree  shafl  ^1,  ^w 
while  a  tree  shall  stand. 

On  these  in^tanceb,  and  indeed  on  bH  hmita^ 
tions  which  can  be  ranked  under  this  dbb  ff)^ 
it  is  obsei*val>le,  that  the  reversion  or  remaiiidei' 
expectant  on  these,  estates,  or -the  possibility  of 

(cj  Dycr^  300,  pLag*  (pj  i  Iniiri&    - 
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reverdiafi»  which  is  left  in  the  person  who  hmito 
them,  ipiist  remain  in  some  per$pn ;  and  that  i^ 
release,'  or  other  proper  assurance  from  that 
person,  mil  give  to  this  estate,  the  quality  of  a 
simple  and  absolute  fee. 

In  the  example  of  the  limitation  to  A  a^d  his 
heirs(q)j  tenants  of  the  manor  of  Da/e;  the  estate 
will  continue  as  long  as  A  and  his  heirs  person-* 
ally,  and  individually,  shall  be  the  tenants,  that 
i^,  ox^ners,  and  not  occupiers  only,  of  that  manor, 
an^  fko  longer.  As  soon  as  their  tenancy  shaljl 
end,  the  estate  taken  under  the  limitation  mil 
cease,  and  the  estate  can  never  become  absolute 
under  the  terms  of  the  limitation. 

The  like  rule  applies  to  several  of  the  other 
instances  which  are  adduced.  In  some  of  thes^ 
instances,  as  till  the  marriage  of  B  shall  be  so- 
lemnized, or  the  return  of  C  take  place,  though 
tiie  estate  will  determine,  when  the  ev^nt  marked 
96  the  bowidary  to  the  time  of  continuance  shall 
iiappen,  yet  if  it  become  impossible,  by  death 
hi&re  marriage  in  the  first  case,  or  in  tb^ 
fieeond  caae^  by  death  before  return  from  Roni^ 
ixr  by  any  other  meaos,  in  like  cases,  that  the 
event  sbouUI  ever  bappen,  then  the  estate  will^ 
for  ihe  reasons  already  assigned,  become  simply 
and  absolute.  In  the  mean  time,  the  whpl^ 
estate  is  in  the  grantee  or  owner  (r)^  sub- 
ject only  to  a  possibility  of  reverter  in  thp 
grantor. 

The  grantee  has  an  estate  which  may  090?^ 
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tinue  for  ever;  though  there  is  a  contingency, 
which,  when  it  happens,  will  determine  the 
estate. 

This  contingency  cannot  with  propriety  be 
called  a  condition ;  it  is  part  of  the*  limitation ; 

*  •  •  • 

and  the  estate  may  be  termed  a  fee.  Plozpden 
uses  the  phrase,  fee-simple  determinable. 

In  the  instance  of  a  gift  to  a  man  and  his 
heirs  till  marriage,  or  till  return  from  RomCy  the 
fee  passes  by  force  of  the  word  heirs;  and  by 
reason  that  the  estate  is  not  measured  by  the 
life  of  a  person,  but  by  reference  to  an  event, 
which  ipay  or  may  not  happen. 

Omit  the  word  heirs^  and  there  would  be 
merely  an  estate  of  freehold  ;  determinable,  in 
one  instance,  by  death  without  marriage,  and, 
in  the  other  instance,  by  death  without  return- 
ing from  Rome. 

So,  on  the  other  hand,  an  estate  to  A  and  his 
heirs  during  the  widowhood  of -4,  or  during  the 
time  A  shall  remain  in  Rome^  is  merely  an  estate 
of  freehold  measured  by  a  life ;  for  the  widow- 
dood  of -4,  or  the  riesidence  of^  ill  Rome^  will 
determine  with  his  death.  Provided  an  estate 
ijannot  continue  beyond  the  life  of -4,  it  is  an 
estate  for  his  life;  and  for  his  life  not  merely 
and  simply;  but  determinable,  according  to  the 
terms  of  the  limitation,  either  by  marriage,  or 
by  return  from  Rome. 

Again,  let  it  be  kept  in  mind^  that  althougji 
a  person  who  has  an  estate  for  life,  or  several 
lives,  make  a  grant,  a?  dbtinguisbed  from  a 
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tortious  alienation,  to  another  a:nd  his  heirs^  the 
grantee  will,  in  point  of  law,  have  an  estate  only 
for  the  life  or  several  lives.  The  maxim  ap- 
plicable to  this  case  is,  "  nemo  potest  plus  juris 
in  aUurn  transferre  quant  ipse  hahetJ' 

Some  passages  to  be  found  in  the  books  import, 
that  there  cannot,  in  point  of  law,  be  an  estate 
to  a  man  and  his  heirs,  peers  of  the  realm  ;  or  to 
the  queen  and  her  heirs,  queens  of  England.  The 
authorities  are  to  be  read,  with  a  qualification 
or  explanation.  A  limitation  in  either  of  these  ^ 
or  the  like  forms  will  be  good ;  but  the  estate 
in  fee,  as  distinguished  from  an  estate* tail,  cannot 
go  in  a  line'  of  succession,  so  as  to  continue  the 
estate  to  peers,  &c.,  when  other  persons  are 
heirs.  The  law,  in  order  to  preserve  the  rules 
prescribed  for  the  succession  to  estates  in  fee, 
will  determine .  the  estate,  as  soon  as  there  shall 
bean  interruption  in  the  descent,  to  heirs  of 
the  required  description. 

Thus  (s)j  in  the  instance  of  a  grant  by  King 
Henrylll.  of  the  manor  oi Penrith  and  Sourhy^ 
to  Alexander^  king  of  Scotland^  and  to  his 
heirs  kings  of  Sco//flwd;  ^/eranrfer  having  died, 
leaving  daughters,  and  not  having  any  heir 
king  of  Scotland^  King  Edward  I.  recovered 
seisin;  and  the  daughters,  though  his  general 
heirs,  were  excluded,  because  they  were  not 
kings  of  Scotland  (t) . 

In  this  place  also  it  may  be  observed,  that 
when  an  estate  does,  under  these  circumstances, 

(i)  H$l9,  note  6,  to  i  Iwt.,  27  »•        (0  *  Cruifie's  Pig.  24. 
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determine  bj  the  failure,  for  a  time,  of  the  heirs^ 
the  estate  will  not  revive,  by  the  existence  of 
such  heirs  at  a  future  period :  thus,  though  the 
daughters  had  died,  and  a  nephew,  who  was 
king  of  Scotland  J  had  become  the  heir,  yei 
the  estate  would  not  have  revived; 

So  in  Poole  v.Nedham,  or  Paradine's  caseCuj; 
Thomas  Paradine^  seised  in  fee,  by  way  of  re- 
mainder expectant  on  an  estate-tsul  male  in 
John  Paradiney  granted  to  the  Queen  and  her 
heirs,  during  the  life  of  John  Paradme^  and 
after  his  death,  so  long  a3  any  issue  maleof  JbA» 
should  be  alive.  Among  other  things^  it  was 
decided,  that  by  the  death  of  John  without  issue 
male,  the  estate  of  the  Queen  was  determined, 
so  that  she  should  not  have  any  behefit  from 
the  grant,  being  a  dry  remainder,  without  profit^ 
-  tfhile  it  would  have  been  different,  HThcmus  had 
had  the  reversion ;  and  Yeherton  said,  and  the 
Court  agreed,  that  if  the  estate  determined  by 
the  failure  of  issue  male  for  a  time,  ^Ithoikgh 
issue  male  was  afterwards  bom,  the  estate  should 
determine,  and  not  revive  by  the  birth  of  issuB 
male,  no  more  than  where  land  h  given  to  I S 
ih  fee,  so  long  as  J  D  has  issue ;  for  there,  if 
I D  die  without  issue,  his  wife  being  tnsieniy 
the  issue  born  afterwards  shall  not  revive  the 
estate^  for  it  is  a  collateral  determination^  whichf 
being  once  interrupted,  shall  not  ever  be  set 
on  foot  again. 

But  if  a  child  en  ventre  $a  mere  be  die  keit^ 

(n)  Ydt.  149 ;  1  Imt  i8li|  a&P  the  MXB'mprk. 
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then  it  might  at  this  day  be  quwtuined  whether 
the  eustence  of  such  heir  would  give  coptinuanc^ 
to  the  estate. 

The  first  impression  ^vould  be  in  ^Etvour  of  the 
heir  pu  ventre  $a  mere  (w.)  The  decisions  would 
probably  support  his  claim.  Such  a  child  may 
be  vouched  as  heir;  and  yet,  as  between  a 
child  en  ventre  sa  mere^  and  a  person  actually 
in  esie,  there  will  be  a  descent,  for  the  interval 

r 

between  the  death  of  the  ancestor  and  the 
birth  of  the  child,  to  the  person  who  is  in  esu  ; 
and  such  heir  pro  tempore  will  be  entitled  to 
the  intermediate  rents  and  profits  (xj. 

To  this  head  of  determinable  fees  (yj^  the 
learning  of  estates  in'  fee,  subject  to  executory 
ileivises,  may  be  referred ;  as  all  fiees,  liable  to  be 
defeated  by  an  executory  devise,  axe  determin- 
able fees,  till  they  are  discharged^  by  event  or 
by  release,  from  the  determinable  quality. 

Various  examples  of  fees  determinable  by 
express  limitation  have  been  stated.  It  must 
be  remembered,  that  the  succession  by  heir- 
ship to  these  determinable  fees,  is  in  the  same 
order,  and  under  the  same  rules,  as  the  suc- 
cession to  estates  in  fee-simple;  giving  pre- 
ference to  those  heirs,  wlio  are  first  in  the  libe 
of  succession,  according  to  the  established  rules 
€4de6ceTil[(z). 

(yf)  Doe  V.  Clark,  a  H.  Black.  399. 

(x)  Bassett  t.  Bauetty  3  Att  .203 ;  V\ratk.  Desc.  [fll?.] 

(y)  Goadrighi  ▼.  Searky  2  WHs.  tg. 

(fj  Viit  9ftC0fi'3  Abr.  Tide  "  Heir.* 

G  G   4 


446  ON  ESTATES  IK  FEE. 

It  is  not  in  the  power  of  any  person,  by  his 
own  act,  to  entitle  another  to  take  as  his 
heir,  by  descent,  unless  the  law  has  imposed 
that  character  on  him ;  and  for  this  reason,  ^ 
limitation  of  land  to  a  man  and  his  heirs,  peers 
of  the  realm,  though  it  will  exclude  all  his 
heirs  who  are  not  invested  with  this  digni^, 
will  not  entitle  peers,  or  give  continuance;  to  the 
estate,  unless  they  also  are  the  general  heirs.  . 
^  For  in  the  instant  that  the  character  of  Aeir, 
and  the  dignity  of  the  peerage  shall  be  separated 
And  fulfilled  in  distinct  persons,  the  estate  will 
cease,  and  absolutely,  determine,  because  the 
person,  who  is  first  in  the  line  of  succession,  is 
not  a  peer  of  the  realm ;  and  because  the  person, 
who  is  more  remotely  related,  and  further  back 
in  the  line  of  succession,  and  is  a  peer  of  the 
realm,  is  not  the  person  whom  the  laws  have 
designated  to, be  the  heir. 

This  consequence  of  law  flows  from  the  rules, 
first,  that  estates  in  lands,  or  other  corporeal 
hereditaments,  or  incorporeal  hereditaments 
already  created,  are  not,  as  has  been,  shown  io 
the  second  chapter,  allowed  to  be  desultory;  so 
that  they  may  be  suspended  *ajt  intervals  or  dif- 
ferent periods ;  and,  secondly,  that  the  line  of 
•succession  cannot  be  varied  by  the  party. 

It  is  to  property  of  this  sort  alone,  that  the 
observations  respecting  desultory  estates  apply, 
immediately,  and  in  their  fullest  extent.  Incor- 
poreal hereditaments,  on  a  grant  of  the  same 
originally,  and  in  the  first  instanc)^,  are  not,  as 
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already  shown,  within  the  same  reason^ .  and 
therefore  not  influenced  by  the  same  principle. 

Under  a  similar  limitation  of  incorporeal 
hereditaments,  on  the  first  creation  of  the 
estate,'  the  estate  would  not  cease  or  determine, 
merely  because  the  person  first  in  the  hne  of 
succession  is  not  ^peer.  It  would  be  suspended 
only,  till  the  character  of  heir,  and  the  dignity 
of  peerage,  unite  in  the  same  person* 

This  seems  to  be  the  ^  result  of  the  cases 
introduced  by  Chief  Baron  Comyns  into  his 
Digest  (a) ;  in  which  he  says,  in  the  patronage 
of  an  hospital,  or  other  thing  created  de  naooj 
m  which  there  was  no  precedent  estate,  a  man 
may  have  the  fee  to  him  and  his  heirs,  qualified 
in  a  particular  manner ;  as  if  a  queen  consort 
institutes  an  hospital,  and  reserves  the  patron- 
age, sibi  et  Regirns  Anglia  succedentibus  (h) . 

But  in  estates  already  in  esse^  such  desultory 
inheritances,  as  the  Dutchy  of  Cornwall,  limited 
to  the  Prince  et  ipsius  et  haredum^  ^c  AngluE 
primogemtis,  shall  not  be  good,  except  when 
limited  by  act  of  parliament  (c).  So  a  limi- 
tation of  an  advowsan  to  the  queen,  and  the 
queens  her  successors,  shall  not  be  good,  without 
an  act  of  parHament  (d). 

The  reason  for  this  difference,  may  be  col- 
lected from  the  chapter  treating  of  the  doctrine 
of  the  freehold. 

It  proceeds  on  the  grounds  that  the  freehold 

fa)  Com.  Dig.  Estates,  A.  i.  (bj  Cas.  Ch.  314. 

(cj  8  R«p.  16 ;  Com.  Dig.  Roy,  G.  (tlj  Cas.  Ch.  214* 
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might  be  in  abeyance,  and  that  there  would 
720^  be  any  person,  against  whom  a  demand  of 
the  freehold  might  be  made. 

These  observations  belong  to  those  subjects 
only  of  property,  which  are  regulated  by  the 
general  laws ;  and  not  to  those  which,  from  their 
local  situation,  are  governed  by  provincial  usages, 
as  Gavelkind,  Borough^English,  and  Customary 
lands ;  for  as  to  property  of  this  kind,  it  would 
be  as  fruitless  in  any  owner,  to  attempt  to  reduce 
the  succession  to  the  standard  of  the  general 
rules  of  the  comnKm  law,  as  it  is  to  attempt 
to  vary  the  order  of  succession  to  property,  not 
exempt  from  these  rules.  The  rule  is,  lex  lad 
est  obxrvanda  (e).  And  the  common  law  is  the 
law  of  every  pktce  in  which  no  particular  usages 
have  been  allowed  and  sanctioned. 

In  respect  of  customary  lands,  attempts  have 
been  n^ade  to  vary  the  order  of  succession  by 
bieans  of  trusts.  No  doubt,  the  common  law 
heir  may,  by  a  truA,  as  he  might  by  a  legal 
limitation^  properly  framed,  be  substituted  for 
the  customary  heic,  by  making  the  common 
kiw  heiT  a  purcliaser.  This  can  only  be  in  the 
gift,  and  to  the  extent  within  whidb,  by  the 
rule  against  perpetuities,  the  desigciation  of  a 
purcliaser  would  be  effectual. 

Let  a  desoenlt  attach,  jand  die  customary  heir 
must  be  preferred.  The  order  of  descent  cannot 
be  changed  in  refi^ence  to  the  trust,  any  more 
than  it  can  be  in  reference  to  the  legal  estate  j^.y 
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.  The  like  observatioil  is  applicable  to  attfempfts, 
to  intail  the  trust  of  copyhold  or  customary 
lands,  VfheTi  the  legal  estate  cannot  be  intailed* 

A  quailed  fee  is  an  interest,  given  on  its 
first  limitation,  to  a  man  and  to  certain  of  his 
heirs,  and  not  extended  to  all  of  them  generally, 
nor  confined  to  the  issue  of  his  body  (g). 

A  limitation  to  a  man  and  his  heirs  dn  tilt 
part  of  his  father^  affords  an  example  of  tliis 
ispecies  of  estate  (h). 

It  may  be  questioned,  whether  a  limitation 
to  a  man  and  his  heirs,  within  a  certain  degree 
in  the  direct  descending  line,  without  any  ex- 
press appointment,  that  thiese  heirs  shouhl  be 
of  his  body,  though  necessarily  they  must  be 
his  issue,  will  be  deemed  an  estate  of  this 
quality  (i). 

The  only  doubt  arising  on  a  limitation  in  llitfe 
form  is,  whether  it  does  bot  create  ati  intail. 

No  decision  has  occurred,  on  a  limitation  in 
these  terms. 

That  the  liinitatioti  would  be  good,  is  indii^ 
{Mtably  clear* 

The  single  question  to  be  raised  on  the  limi« 
tatioti  is,  the  constmction  it  dball  receive ;  and 
the  object  of  that  question  wookl  be^  to  ascertain 
the  quahty,  extent,  and  degree  of  tb»  interest 
which  is  conveyed. 

A  limitation  in  dieae  words,  m  confined  m 
strictly,  that  it   may  be  argued,  wkh  some 

^^J  Fleta,  hV  3,  c.  $. 

fk^  litt.  ^  354 ;  1  Int.  O  «,  no.        (i)  f  BLOhb.  sa$' 
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semblance  of  reason,  that  it  gives  an  estate*tail. 
These  arguments,  however,  do  not  apply  to  a 
limitation  to  a  man  and  bis  heirs  on  the  part 
of  his  father ;  for  the  grant  is  not  restrained  to 
the  lineal  descendants  of  the  person,  to  whom 
,the  limitation  is  made. 

It  extends  to  his  heirs  in  the  ascending  line ; 
and  though,  as  a  necessary  consequence  of  the 
rules  of  law,  it  is. confined  to  the  heirs  of  the 
body  of  some  person,  no  intail  is  created,  be- 
icause  the  limitatioi)  is  not  restrained  to  the 
'issue  of  that  person,  by  whose  heirs  the  degree 
-of  interest,  imported  by  the  limitation  to  the 
heirs,  is  described ;  nor  is  the  gift  to  the  heirs 
as  purchasers,  as  in  the  instance  of  a  gift  to  Aj 
and  the  heirs  of  the  body  of  JB  (kj .  The  law 
might  as  well  determine  a  limitation  to  a 
fnwi  and  his  heirs  generally,  as  a  limitation 
to  a  man  and  his  heirs  on  the  part  of  his 
father^  to  be  an  estate-tail.  Indeed,  Lord 
Coke  (I)  has  stated  the  law  to  be,  that  a  limi- 
tation to  a  man  and  his  heirs  of  the  body  of 
his  father,  gives  an  estate  in  fee,  and  not  aa 
estate-tail. 

The  samQ  author  has  also  asserted  (m)^  that  a 
gift  to  a  man  and  the  heirs  of  the  body  of  his 
father,  does,  as  to  the  words  which  name  the  heirs, 
pass  an  estate-tail;  while,  as. already  noticed,  a 
limitation  to  a  man  and  Ai^  heirs  of  the  body  of  Jiis 
father  (nj^  does  not  create  an  intail  within  the 

CO  MandeoiO^B  case^  l  Inst.  36  b ;.  iupra,  ch.  3. 
-  (ij  I  Im.  97.  (m)  Ibid.  (n)  Ibid. 
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Statute  de  Doms.  The  heirs*  who  are  to  succeed 
to  the  estate  are,  by  the  ex^press  terms  of  the 
limitation,  to  be  the  heirs  of  the  son;  and  it  is 
not  provided  that  they  should  be  the  issue  of  his 
body ;  for  this  reason,  no  estate-tail  is  created. 
The  heirs  which  are  described,  may  be  the 
issue  of  an  ancestor  in  a  higher  degree,  and 
still  be  within  the  terms  of  the  limitation.  * 

'  All  the  descendants  of  the  father,  as  well  as 
the  descendants  of  the  son,  are,  by  the  words  of 
limitation,  to  be  inheritable  to  the  estate ;  and 
it  seems  to  be  a  quality  of  an  estate* tail,  to 
entitle  none  besides  the  issue  or  lineal  descend- 
ants of  the  first  donee,  or  those  who  stand  in  the 
same  degree  of  relationship  with  him,  and  are 
part  of  a  class  (oj  ;  and  these  issue  only,  when 
they  can  severally  claim  in  successive  order, 
under  a  general  name  of  purchase,  as  heirs  of 
the  body  of  their  father ;  and  that' denomination 
is  equally  applicable  to  all  of  them\  For  the 
mode  in  which  heirs  will  become  entitled,  when 
they  are  to  take  under  a  collective  name  of  de- 
scription, the  reader,  is  referred  to  the  observa- 
tions on  the  rule  in  Shellej/'s  case  (pjj 

A  gift  to  a  man  and  Me  heirs,  of  the  body  of 
his  f&ther  (q)j  though  made  by  the  same 
sentence,  and  the  same  clause, .  contains,  in 
construction  of  law,  several  and  distinct  gifb ; 

(oJ  MandeviUe'i  caae,  i  Inst.  26  b ;  Hodgkinson  and  Woody 
Cro.  Car.  17 ;  Southq^te  and  SioweBj  2  ModL  307 ;  Wright joLad 
Pearion,  AmbK  358. 

(fj  Swra,  ch.  3.  .ff^  1  In»t  ji6  b,  ay  a.    . 
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•He  to  tbe  «an»  die  other  to  the  heirs  of  the 
body  of  bt»  fatbear ;  and  tbeae  heirs  will  take  bjr 
jmrpbaaet  m  personfi  described  by  that  BAwe. 

Tbe  «on  to  whom  the  gift  is  m^da,  may 
baw  4  title  uBKier  each  of  the  gifts,  and  tkm 
beeome  tamat  m  tail« 

His  title  under  tbe  limitatioA  to  the  heirs  of 
die  body  of  his  fktber^  will  depend .  wholly  oa 
the  fiict9  that  he  aaitos  sa  bimself  tbat  de- 
soripibon. 

Uidess  be  he  the  heir  of  his  fiMlher,  be  eanoot 
claim  under  the  eeeood  branch  of  the  pA^  till 
diis  obaracteor  shall  be  fulfilled  iu  his  person ; 
aod^rin  tbefneaa  tnie^  1^  gift  io  the  heirs  of  the 
body,  will  confer  a  title  on  that  person,  "who  is  the 
beir  of  l!he  body  ef  the  father,  if  ^he  be  dead,;ajid 
in  case  he  sboold  he  liriiig,  the  g^ift  wiU  niait  for 
flfient  till  iiis  death ;  and,  tin  the  iofterwl,  liu^ 
tartate^kail  wUl  he  in  abeyance,  or  cootii^enoy]^ 
lior  xpmat  of  a  qoerson  in  whom  it  may  vest. 

Trfaat  a.  iiaitaEtiiui,  frequently  OGOomi^  m 
«ills  'aand  in  settlements  (r) ,  does  or  does  oot 
offind  anodier  injrtanee  .of  a  jqualified  fee«  seeno 
involved  ia  some  ^oubt.  The  limitation  wKr 
mder  jconsidenJdon  ia,  to  the  right  heios  of 
m  man,  iwhen  Ae  hem  are  ta  ^ke  ae  pur^ 
cfaaseia,  eo  wmme,  and  of  caurse,  the  estate 
4oes  not  vest  in  tiieir  anoester.  This  limitation 
cannot  have  effect  in  any  case,  to  give  an  estate 
to  the  hdrs  by  purchase,  unless  it.be  made  to 
the  heirs  of  a  person,  who  tak^  no^prcQediog 


estate  of  freehoidy  by  the  flsme  dead  or  iiigtnt? 
ment;  nor  unless  the  {)ersoQ9  to  whose  heirs  tho 
Kimtation  is  made,  be  a  stmnger  io  poiat  loi^n^ 
tate.  Mr.  Feame  incliKd  to  the  opiiiioii,  that  ix 
gives  B^fee-^mpleto  the  person  m  whom  the  estate 
first  vests ;  and  sach  is  the  opinion  geifef»raUy 
entertained  by  tibe  most  experienced  lawyers  ia 
the  conveyancing  department.  Mr.  Feariiefs} 
observes^  ^^  iii  a  limitation  to  therigbt  heirs<xf  f  S^, 
wit^oQt  any  antecedent  limitation  to  J  iS  himselft 
it  appears,  that  to  give  idie  estate  to  his  heirs  by 
purchascy  would  not  secure  <asid  eonfine  the  sue- 
cession  to  the  whole  dass  of  deBcripti?e  Aeir^of 
IS ;  but  in  case  of  siic^  abmitatum  to  the  beirs 
of  the  body  of  IS,  we  have  seen  it  might/' 

When  a  man  is  the  owner  of  the  estate  (t)^ 
and  makes  a  fimitalMn  by  a  ^ocnveyamce  at 
common  law,  to  his  light  heirs,  by  that  doame  ; 
c^  devises  to  his  ^xi^t  beir^  by  that  aame ; 
or  de^ses  to  the  individual  who  solely  unites  iak 
bimself  this  descnption,  by  his  fHroper  \name* 
(so  as  in  a  will  ^e  heir  be  te  tdbe  in  the 
sane  degree  i^u)j  and  an  the  aame  oPOAaaer^ 
and  an  estate  of  the  isame  quality,  als  b^ 
wottld  be  «»Mted  to  4Eake  by  desbenQ  ;  i«  4H» 
<3ftl9e,  the  ckmveysmee,  and  in  ^  other  'oaseq, 

f$)  Butler's  Fearnei  19s. 

CO  1  Inst  23  b;  4  Burr.  879;  nuraY.Earl^^WktOehBi, 
V!n.  Abr.  vfi«o  Heir,  1.  fl;  Dyer,  156  *  b;  Catkin  n 

{u)  Hedger  v.  Ro(n^  Z  l^*  }^1  J  ^orrU  r.  Buhop  rfLwcdn^ 
%  P.  Wins.'i35.  To  therfglit  beirs  ttf  Ms  ttw>flier'««de,  when 
he  to6k  fiponihisiiiolber'f  motS«Br;'iVWk.^DaiQ.MA|. 
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the  devise,  is  void  as  to  the  heirs.'  But,,  under 
a  devise  to  several  persons,  being  co-heirs^ 
either  &s  joint  tenants  or  tenants  in  common  in 
fee,  they  will  take  by  purchase.  . 

So  a  devise  to  one  of  two  persons,  being 
co-heirs,  or  to  two  of  three  gr  more  persons, 
being  co-heirs^  would  make  the  devisee  or  de* 
visees,  a  purchase**  or  purchasers! 

Since,  if  there  were  a  descent,  the  other  co- 
heir  oir  co-heirs  would  necessarily  participate. 

If  tlie  devise  be  to  the  person,'  who  is  heir,  for 
an  estate-tail,  or  for  life,  or  for  years,  he  will 
tike  by  force  of  that  gift,  and  by  purchase. 

Till  k  recent  period,  Scx^tt  v.  Scoift  (x)  war- 
ranted the  conclusion,  that  even  a  devise  in  fee, 
subject  to  a  limitation  over  by  executory  devise, 
altered  the- quality  of  the  estate,  and  rendered 
the  heir,  being  a  devisee  of  the  fee,  a  purchaser. 

That  cas6  (and  for  the  purposes  of  title,  it  may 
be  said,  un£c>rtunately)  is  overruled,  by  Doe  ex 
dem.  Vtatt  and  others  v.  Timms  and  another  (^y^. 
The  latter  case  will,  in  all  probability,  give  oc- 
casion to  further  litigation,  on  the  part  of  those, 
who  have  accepted  titles  under  the  authority  of 
BcoU  V.  Scott ;  a  case  which  was  supposed  to 
have  settled  the  law,  and,  with  great  deference, 
it  be  said,  was  founded  on  a  basis  and  -on  prin^ 
ciples,  which  gave  it  a  clainito  be  followed. 

That  ScQtt  V.  Scott  was  contrary  to  former 
determinations,  and  professed  to  overrule  them, 

(x)  Ambler^  3^3 ;  ^  Eden*8  Ch.  Ca.  458* 
(y)  I  Bwn.>  Ali' 530. 
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was  a  reason  (z)  ^  for  following  Scott  v.  Scottj 
instead  of  opening  a  new  field  of  litigation,  and 
rendering  the  kw  on  this  point  open  to  doubt 
and  dispute: 

A  general  rule  belonging  to  this  subject  is, 
that  no  man  can,  by  a  gift,  by  deed  or  will,  make 
his  right  heir  a  purchaser  by  that  name  (a). 

Another  rule  is,  that  when  a  devise  is  made 
to  a  person  who  is  heir,  of  the  same  estate  as 
he  would  take  as  heir,  he  shall  take  by  descent 
as  his  better  title  (bj. 

At  the  common  law,  no  one  could  grant  eyen 
to  the  heirs  of  his  body,  by  that  name,  to  make 
them  purchasers*  This  rule  flowed  from  another 
rule,  that  no  man  could  grant  to  himself,  or 
become  a  purqhaser  by  his  own  grant.  Nemo 
potest  esseagen$  et  patiens. 

But  in  conveyances  to  uses  and  in  wills,  a 
person  may  make  the  heirs  of  his  body,  by 
that  name,  purchasers ;  since  he  alters  the  qua- 
lity of  the  estate,  to  which  these  heirs  would, 
as  general  heirs,  be  entitled  by  descent  (cj.  '^ 

But  when  a  man  makes  a  limitation  of  the 
ultimate  estate  of  the  use  in  favour  of  his  right 

heirs  (d) ,  and  with  or  without  any  limitation  of 

• 

(2 J  GoodtUle  Y.  White,  15  East,  174;  i^ra,  466. 

(a)  1  Inst.  2Q  b ;  Watk.  Desc*  268,  980. 

(bJ  Watk.  Desc.  369,  270. 

(c)  Else  V.  Osbom,  1  P.  Wm».  387. 

CdJ  1  Inst  10  a;  Berl/brd's  case,  Poph.  3;  Fenmcis  knA 
Mitfardy  1  Leon.  182 ;  Mo.  384;  Jenkins,  Cent.  248;  2  Rep. 
91  b ;  Cro.'  EUz.  334 ;  Hales*  MSS.  in  Harg.  Co.  Litt.  22  b ; 
3  Leoo,  406  i  supra,  Ch.  3. 
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an  estate  of  freehold  (e)  to  himself,  he  takes  the 
fee  by  resulting  use ;  in  the  same  manner,  and 
subject  to  the  same  course  of  descent,  as  he 
held  the  estate  in  the  land  before  he  made  the 
limitation  to  the  use;  and  though  he  has  pre- 
viously limited  the  use  to  some  stranger  for  his 
own  life,  still  the  fee  will  be  in  him  by  resultmg 
use  :  and  in  those  cases  in  which  a  limitatidii  is 
to  any  person,  though  a  stranger,  for  an  estate 
of  freehold  ;  or  he  takes  an  estate  of  this  quality^ 
by  implication  of  law ;  and  there  is  afterwards, 
in  the  same  deed  or  instrument,  a  limitation  to 
his  right  heirs,  the  limitation  to  those  heirs,  as 
has  been  already  shown  (eejy  will  give  the  estate 
to  the  ancestor  as  a  vested  or  contingent  inte^ 
rent  (f) ;  and  the  heirs,  whenever  they  become 
entitled  under  that  limitation,  must  take  in  suc- 
cession from  him.      To  this  subject,  and  the 
exceptions  there  are  to  the  generality  of  these 
positions,  a  considerable  portion  of  attention 
,  has  been  already  paid,  in  treating  of  the  rule  in 
Shellejfs  case  (g)* 

To  resume  the  inquiry  on  what  is  the  nature 
of  an  estate  which  passes  by  a  limitation  to  the 
right  heirs  of  a  man,  when  these  heiars  are  to 
take  as  purchasers  eo  nomine. 

In  the  First  Part  of  Lord  Coke's  Insti- 
tutes (h)y  it  is  said,  if  a  man  hath  issue  a  son, 
and  dieth,  and  the  wife  dieth  also ;  lands  are 

(e)  Chap.  III. 
(ee)  Ibid^ 

(f)  Tipping  and  Cozens^  4  Mod.  360 ;  1  Lord  Baym.  33. 

(g)  Chap.  IIL  (h)  Page  13;  but  see  ssob. 
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letten  for  life,  the  remainder  to  the  heirs  of  the 
wife,  the  son  dies  without  issue ;  the  heirs  of 
the  part  of  the  father  shall  inherit,  and  not  the 
heirs  of  the  part  of  the  mother,  because  it 
vested  in  the  son  as  a  purchaser. 

Allowing  the  reason  assigned,  to  be  the 
ground  on  which  the  Courts  would  decide  a 
case  of  this  complexion,  without  any  regard  to 
a  difference  from  circumstances,  it  must  be 
admitted,  that  a  limitation  to  the  heirs  of  a 
man,  as  well  as  to  the  heirs  of  a  woman,  is 
open  to  the  same  reasons,  and  to  be  determined 
by  the  same  principles. 

It  may  be  suggested,  as  probable,  that  Lord 
Coke  meant  nothing  more  than  to  draw  the 
distinction  between  an  estate  to  a  woman 
by  purchase,  and  an  estate  by  descent;  and, 
agreeable  to  this  supposition,  granting  it  to 
be  well  founded,  it  may  be  concluded,  that  the 
limitation  to  the  wife  received  the  construction 
made  upon  it,  because,  under  the  circumstances 
of  the  case,  the  limitation  was  contrary  to  the 
rules  of  law ;  and  from  the  diversity  taken  in  a 
subsequent  part  of  this  chapter,  it  is  fair  to 
infer,  that  a  different  construction  may  be  made 
on  a  limitation  to  the  heirs  of  a  man. 

The  question  on  a  limitation  to  the  right  heirs 
of  a  man  is  simply,  whether  the  name  of  the 
individual  is  used  merely  to  describe  his  heirs,  . 
to  which  the  limitation  is  made  by  his  person^ 
as  their  name  of  purchase ;  or  to  describe  the 
heirs  whicli,  in  successive  generations,  are  to 
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be  entitled  under  the  limitation  ;  and  the  case 
may,  without  any  inconsistency,  be  decided  one ' 
way  as  well  as  the  other,  though  it  is  probable 
that  the  opinion  so  generally  prevalent  in  prac- 
tice, would  govern  the  decision. 

It  is  the  peculiar  form  of  the  limitation,  and 
the  limited  power  of  alienation  conferred  by  the 
interest,  which  passes  under  a  qualified  fee,  and 
not  merely  the  boundary  to  which  the  right  of 
succession,  in  a  course  of  descent,  is  confined, 
which  gives  denomination  to  this  species  of  fee. 
Did  the  boundary  to  which  the  right  of  succes- 
sion is  confined  give  a  name  to  the  interest,  an 
estate  descending  fr6m  a  fiither  or  mother,  or 
any  other  ancestor,  would,  in  the  sense  in  which 
this  term  is  now  used,  be  a  qualified  feie. 

Though  an  estate  taken  in  this  manner  be 
qualified,  as  to  the  degree  to  which  it  may  de- 
scend under  the  last  grant  of  that  estate,  the 
power  of  alienation  to  be  exercised  in  right  of 
this  estate,  is  general  and  unlimited;  and  the 
estate,  notwithstanding  the  peculiar  and  con* 
fined  manner  in  which  it  is  to  be  continued  by 
succession  in  a  course  of  descent,  may  be  a  fee* 
siniple,  and  entitle  its  owner  to  convey  the  same 
to  another  person,  with  a  general  power   of 
alienation,  and  with  a  right  of  succession  to  all 
his  heirs,  in  every  line,  and  in  every  degree  ;  and* 
the  estate,  even  in  ihc  tenancy  of  a  person  to 
whom  it  has  once  descended,  may,  after  an  in- 
termediate alienation,  vesting  the  fee  in  soroe 
other  person,  and  a^  reconveyance  by  him,  ot 
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•any  one  claiming  under  him,  to  the  former 
owner,  who  took  the  same  hy  descent^  he  a 
fee-nmplcy  open  to  a  general  and  indefinite 
succei>.sion,  without  any  regard  to  the  heirs  on 
the  part  \of  the  person  from  whom  the  estate 
originally  descended,  as  the  former  owner. 

Thus,  if  a  person  who  has^  an  estate  by  de- 
scent, levy  a  fine  sur  grant  et  render,  or  niake  a 
feoffment  to  another,  and  take  a  reconveyance 
to  himself  (g),  he  will  have  the  fee  by  pur- 
chase ;  and  that  estate  will  be  descendible  to 
his  heirs  generally ,  without  any  qualification  or 
restriction,  and  with  a  necessary  preference  of 
the  heirs,  on  the  part  of  the  father  to  the  heirs 
on  the  part  of  the  mother. 

This  doctrine  supposes  two  distinct  convey- 
ances ;  whether  they  be  fines,  or  any  other  as- 
surances, is  immaterial;  one  vesting  the  pro- 
perty in  a  stranger,  and  the  other  reconveying 
that  property  to  the  grantor.  For  when  a 
conveyance  is  made  to  uses,  whether  the  coft^ 
veyance  be  by  recovery,  fine,  feoffment,  grant, 
release  or  confirmation,  and  the  fee  is  expressly 
limited,  or  by  implication  of  law  results,  to  the 
former  owner,  this  estate  will  be  subject  to  the 
same  course  of  descent,  as  it  was  before  the 
conveyance  (h).  The  estate  in  the  land  arising 
from  the  estate  in  the  use,  will  follow  the  nature 
and  qualities  of  the  old  estate  in  the  land* 
So  that  if  the  estate  conveyed   to  uses  was 

(g)  Watk.  Desc.  sg^t ;  Prke  v.  Langford^  Carth.  140 ;  Dyer, 
ai  1 ;  pi.  84.  (h)  Supra* 
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descendible,  ex  parte  materna^  or  any  other 
ancestor,  the  estate  arising  from  the  use  will  be 
descendible  precisely  in  the  same  manner  (i). 

On  the  other  hand,  a  qualified  fee  is  con- 
fined in  its  extent,  and  confers  a  limited  power 
of  alienation ;  entitling  the  owner  to  give  an 
interest  of  the  same  extent  and  continuance 
only  in  another  person,  that  it  would  be  in 
himself:  so  that -the  estate  will,  notwithstanding 
the  transfer,  be  determinable,  and  into  whose- 
soever hands  it  shall  come,  will  cease  on  a 
failure  of  those  heirs,  to  which,  on  the  creation 
of  the  qualified  fee,  the  limitation  is  made. 

To  proceed  then  to  estates,  properly  termed 
qualified  fees.  It  is  a  quality  of  this  estate,  that 
it  will  not  desceild,  under  the  original  grant,  to 
all  the  heirs  of  the  persons  to  whom  it  is  granted. 
It  will  determine  after  a  failure  of  those  heirs 
who  are  within  the  prescribed  degree. 

The  heirs  in  the  prescribed  degree,  are  not, 
however,  in  the  same  condition  as  heirs  in  tail. 

The  donee  may  ahen  to  the  exclusion  of  the 
presumptive  heirs.  Even  while  the  heirs  within 
the  limited  degree  continue,  it  is  not  of  necessity, 
that  these  heirs  should  take  as  heirs.  Another 
person  may  become  the  heir  to  the  estate,  if,  by 
a  change  of  seisin,  there  should  be  a  change  of 
ancestor;  as  if  an  heir  seised  by  descent  should 
become  seised  by  purchase,  under  a  grant  and  re- 
grant,  &c.  and  then  die,  he  would  be  treated  as 
the  purchasing  ancestor,  and  his  heirs  succeed; 

(i)  Fewnickj.  Miiford,  1  Leoi  i8». 
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•though,  on  account  of  half-blood,  or  any  other 
cause,  they  were  not  beirs  of  the  original  donee. 

Besides,  this  qualified  fee  differs  from  an  intail, 
isinde  there  may  be  an  alienation  by  the  ordi*- 
nary  modes  of  conveyance,  without  observing 
those  requisites  which  are  essential  to  aliena- 
tion by  donees  in  tail. 

It  is  also  a  rule,  that  the  limitation  mustiMt 
prescribe  an  order  of  succession  from  the  pur- 
chaser, differing  from  the  order  of  succession 
which  the  law  has  established  (7^.  On  this  ac- 
count, limitations  to  a  man  and  his  heirs  males^ 
or  heirs /ewafe^,  or  eldest  heirs  feinales/in  deeds, 
and  heirs  of  the  part  of  bis  mother,  or  beir9, 
exceptmg  his  eldest  sen  (k)^  are  in  all  cases 
Void,  in  this  form,  by  the  common  law.  The 
words  descriptive  of  a  mode  of  descent,  varying 
from  the  order  of  descent  which  the  law  has 
prescribed,  do  not  admit  of  any  application  by 
which  they  may  be  allowed  to  have  eflfect. 
They  are,  for  that  reason,  rejected. 

These  observations  do  taot  apply  to  descend* 
fble  freeholds.  There  the  occupancy  or  title 
may  be  conducted  wholly  through  the  line  of 
males  or  females;  and  it  is  observable,  that 
the  heirs  do  not  take  merely  as  heirs ;  they 
take  as  occupants,  or  rather  as  persons  specially 
designated.  But  the  assimilation  must  be  to 
an  intsal ;  and  a  qtmsi  intail  must  be  created. 

(j)  Litt.  f  31 ;  1  Inst.  11 ;  9  Hen.  VI.  25;  11  Hen. VI.  13; 
1  Inst.  27  b;  18  Aflsiz.  pi.  5 ;  18  Ed.  III.  45  b.  46  a ;  AbraMim 
and  Tmgy  Moor,  424;  Prince*B  case,  8  Rep.  14. 

(k)  Fearne'8  Pwt.  Works,  aoo. 
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In  wills,  a  gift  to  one  and  his  heirs  male»^ 
or  heirs  females,  passes  an  estate  in  special 
tail,  as  will  be  observed  when  estates«tail  are 
considered.  In  this  instance,  the  words  **  of  the 
body,"  are  supplied  in  favour  of  the  supposed 
intention ;  and  the  limitation  does,  by  that 
construction,  designate  a  succession  conformable 
to  those  rules,  under  which  a  title  by  descent  may 
be  made  to  estates-tail  of  a  certain  description. 

As  to  lands,  which,  from  their  local  situa- 
tion and  the  custom  of  the  place,  are  sub* 
ject  to  a  peculiar  order  of  succession,  it  has 
already  been  observed,  that  regard  must  be 
|)aid  to  the  law  of  the  place,  and  that  an  attempt 
to  divert  that  order  of  succession,  would  be  b» 
vain  and  fruitless  as  an  attempt  to  vary  the 
order  of  succession  to  lands  which  are  the 
objects  of  the  general  rules  of  the  common 
law. 

Thus,  to  convey  lands  in  gavelkind  (I)  (which 
entitle  all  the  sons  equally)  to  A  and  his  eldest 
heirs,  with  a  vi«w  to  give  a  preference  to  the 
eldest  son,  in  exclusion  of  the  younger  brothers^ 
will  not  accomplish  the  intention  of  the  parties* 
The  custom  cannot  be  defeated.  On  this  account 
the  word  eldest  will  be  rejected. 

These  observations  must  be  confined  to  de-^ 
scents. 

By  purchase,  any  class  of  customary  heirs 
may  become  purchasers,  und^r  the  custoiBarj 
denomination  or  character  (mj* 

(I)  1  Inst.  37  b ;  4  Com.  Dig,  5. 

(m)  Hob.  31 ;  Pybu&  y.  Mitford,  i  Ventr.  78.  Per  Grants  M«B« 
in  Chdmond^ey  t.  Clinton,  2  Men.  171. 


i 


ox    ESTATSS    IN    F££.  465 

And  if  customary  or  copyhold  lands,  de- 
scendible contrary  to  the  rules  of  the  common 
.law,  be  Jimited  to  right  heirs  as  purcha&rs, 
the  law  will  prefer  the  common  law  heir,  and 
deem  him  to  be  the  purchaser  (n)  ;  unless  the 
donor  has  expressly  designated  the  customary 
heir  as  the  purchaser  (oj .  But  when  the  cus- 
tomary heir  is,  in  express  terms,  the  object  of 
the  gift,  as  the  right  heirs  in  gavelkind,  right 
heirs  in  borough  English,  &c.  (p)^  the  customary 
heirs  may. take  under  this  express  designation. 

The  order  of  succession  to  the  Duchy  of 
Cornwall  furnishes  neither  argument  nor  autho* 
rity  against  the  positions  which  have  been 
advanced.  The  grant  was  by  the  King  to  his 
eldest  son,  and  to  the  first  begotten  son  of  that 
son,  and  of  his  heirs  being  kings  of  England:, 
about  to  succeed  to  the  kingdom  of  England^ 
and  the  grant  was  confirmed  by  parliament, 
and  consequently,  by  adoption,  became  a  grant 
by  the  legislature. 

When  the  vahdity  of  this  grant  was  dis- 
cussed (qjy  it  was  agreed  that  it  would  not 
have  been  good  without  such  confirmation.  It  is 
obvious  that  this  is  an  anomalous  ease,  and  is  an 
exception  to  the  general  rule,  owing  its  effect 
to  the  transcendent  authority  by  which  it  wa» 
confirmed,  and  the  operation  of  the  confir- 
matory statute.     This  statute,  as  to  this  gift, 

(n)  RoherU  aniDixwdl,  i  Atk.  607;  Walk.  Deic  9fldi  iiolt 4« 
Co.  Litt.  10  a»  note  4. 
CoJ  Rob.  Gavdk,  L.  1.  c.  6. 117.  CpJ  Hob.  31. 

(q)  Prince'u  case,  8  Rep.  16;  1  Init.  17  a. 
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virtually  altered  the  common  law,  so  far  a«  to 
establish  this  gift  by  ti^ay  of  exception  to  the 
general  rule.  The  discussi(Ml  which  has  lately, 
(17955  1796,  while  this  Essay  was  in  the  pro- 
gress of  revision,)  been  entered  into  on  the 
nature  aftd  qualities  of  the  estate  of  the  Prince 
in  the  Duchy  of  Corriwail^  invites  some  obser- 
vations on  that  estate. 

It  seems  to  have  been  argued  in  the  con- 
sideration of  the  Prince's  case,  reported  by 
Lord  Coke^  that  the  Prince  has  an  estate  in  fee 
in  the  Duchy  of  Cornwall^  and  not  merely  a 
fee-tail.  This  doctrine  is  open  to  many  observa- 
tions, which  the  Author  refrainsfrom  introducing 
at  this  period. 

To  entitle  the  Prince,  the  following  circum- 
stances must  concur. 
1st.  He  must  be  Duke  of  Cornwall. 
2d.  He  must  be  the  eldest  son  for  the  time 
being  of  his  father ;  and  therefore,  if  the 
eldest  son  die   in   the  life- time  of  his 
father,  without  issue,  th^  second  bom 
son  will  be  entitled. 
Sd.  He  must  be  the  stm  of  a  king  of  Englaikd  ; 
and  therefore,  when  a  Prince  of  WaUiM 
dies  in  the  Mfe-time  of  his  &ther,  'beiii|^ 
King  of  Englandy  the  eldest  born  son 
of  the  Prince  of  Wales,  canpot  entitle 
himself  under  the  terms  of  this  limi- 
tation, because  his  own  father  was  not 
king  of  England.    On  the  other  hand, 
if  there  be  grandfather,^  father,  and  son. 
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and  the  grandfather  be  King  of  Englandy 
and  the  father  Duke  oiComwalU  attd 
the  grandson  is  the  first  bora  or  elder 
surviving  son  of  his  father^then  on  the 
death  of  the  grandfather,  the  father  will 
become    King    of  J^ngland^    and   the 
grandson  ivill  become  Duke  oiComwail^ 
and  entitled  under  this  limitation ;   be-^ 
cause  he  fulfils  in  his  person  the  qualifi- 
cation of  being  the  heir  apparent  of  hie 
father^  who  is  King  of  England. 
4th.  This  eldest  born  son  for  the  time  being 
must,  by  right  of  inheritance,  be  en- 
titled  to    spcceed   to   the   crown  and 
realms  of  England  on  the  death  c^  his 
father;  consequently,  the  existence  of 
issue  of  an  elder  son,  will  suspend  the 
right  of  a  second  born  son,  though  the 
eldest   son  be  dead,  to  be   Prinee  of 
Wales. 
During  the  vacancy  of  an  owner  under  this 
limitation,  the  estate  ip  the  Duchy  lands  is  in 
in  the  Crown,  by  way  of  reversionarjf  o'wnei^ 
ship;    consequently,   when  there   is   not  aniy 
Doke  ofCamwaU^  the  fee-simple  is  in  the  Kmg 
or  Queen  for  the  tiine  being  ;  not  merely^  it  is 
apprehended,  by  way  of  chattel  interest,  but 
as  a  fee-simple,  and  as  a  consequence  of  that 
dominion  or  ownership,  and  ultimate  property, 
of  which  there  has  not  been  any  complete  and 
effectual  disposition* 
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Every  ,qualified  fee  is  also  a  d^terminabk 
one ;  and  the  observations  already  offered  in 
regard  to  that  estate,  and  the  means  by  which 
it  may  become  simple  and  absolute,  will  point 
to  th@  means  by  which  this  estate  may  become 
general,  in  other  words,  descendible,  to  all  the 
hehrs  of  the  tenant,  without  any  qualification. 

A  release  of  the  possibility  of  reversion  to 
the  owner  of  this  estate,  after  it  has  once  been 
taken  in  a  course  of  descent,  will  give  rise 
to  a  question.  It  is  open  to  doubt,  whether 
the  descendible  quality  of  this  estate  would  be 
altered  in  regard  tq  the  first  purchaser.  It  should 
«eem,  that  although  the  quality  of  the  estate 
would .  be  changed,  still  the  first  purchaser  of 
the  seisin  would  be  deemed  the  purchasing 
ancestor. 

Thus  the  power  of  alienation  would  be  of  the 
i$e*simple  absolutely,  while  the  descent,  though 
in  fee-simple,  would  be  restricted  to  the  heiiss 
of  the  first  purchaser.  It  would  be  to  all  his 
heirs,  without  any  qusdification,  instead  of 
i>eing  restricted  to  his  heirs  under  the  original 
qualification. 

Til  is  point  is  at  least  questionable. 

Goodright  v.  Searle  frjy  and  Goodtitle  v. 
White  (sj^  are  referable  to  fees  determinable 
by  executory  devise,  and  the  like  conditional 
limitations^  and  not  to  qualified  fees. 

They  are  also  confined  to  descents,  and  not 

(r)  9  Wfls.  36.  .    (s)  15  Easti  174.    . 
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•  •  • 

extended,  at  least  in  decision,  to  releases  of  the 
executory  interest  conferred  by  the  conditional 
limitation. 

They  decide,  that  the  mere  descent  of  the 
interest,  under  the  conditional  Umitation  to  the 
owner  of  the  vested  fee,  will  not  so  blend  and 
extinguish  the  contingent  interest,  in  the  vested 
interest,  as  to  cause  a  cesser  of  the  contingent 
interest. 

But  if  the  vested  interest  be  descendible  to 
the  heirs  ex  parte  pateima^  and  the  contin-^ 
gent  interest  be  descendible  to  the  heirs  ex 
parte  matema^  and  the  event  on  which  the  con- 
tingent interest  is  to  vest  should  arise^  then', 
notwithstanding  the  union,  the  descent  will  be 
governed  by  the  gift  of  the  contingent  interest, 
and  not  by  the  gift  of  the  vested  interest. 

This  is  an  anomaly.  The  case  is  not  easily 
reconcileable  to  any  principle  of  law ;  and  the 
determination  in  Goodtitle  v.  White^  would  have 
been  carried  to  the  Court  of  Appeal,  had  the 
property  been  of  sufficient  value  to  justify  the 
expense. 

Lord  EUenboroughy  in  Goodtitle  v.  White  (t/^ 
admitted,  that  it  would  possibly  have  been 
of  no  great  prejudice,  when  the  question  waa 
first  raised,  if  the  concurrence  of  two  sudi'^ 
interests  in  the  same  person  had  been  held  to' 
coalesce.  The  criticisms  on  this  case  will  be: 
found  in  3  Conveyancing  ^vj.  -   • 

This  qualified  /ee,  while  it  continues,  willy 

O)  15  Ea«,  199.  Cv}  P.  494,  495>  49«-'        ' 
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in  point  of  duration,  cease  on  the  failure  of. 
the  heirs  who  fall  within  the  given  description. 
Though  the  estate  be  determinable,  it  is  more 
properly  distinguished  as  a  qualified  than  a 
determinable  fee ;  since  it  is  qualified  or  confined 
to  certain  or  particular  heirs  of  the  person  to 
whom  the  conveyance  is  made,  and  does  not. 
extend  to,  or  embrace,  all  his  heirs  generally^ 

It  is  of  the  former  description,  viz.  deter- 
minable ;  because  it  is  liable  to  determine  as  a 
consequence  necessarily  arising  from  the  nature 
and  fordi  of  the  gift.  It  has  another  quality 
rjastr^iining  it  to  certain  heirs  in  the  course  of 
its  devolution  and  descent ;  and  the  denomina- 
tion ct^^criptive  of  this  quality,  is  more  properly 
used  in  giving  denomination  to  the  estate. 

The  denomination  of  a  qualified  fee  applies^ 
it  is  conceived,  to  those  estates  only  which,  by 
the  terms  qf'  the  gift  at  its  origin,  are  limited 
with  ai  qualification. 

A  conveyance  to  a  man  who  is  a  bastardy  or 
denizen  and  his  heirs,  gives  an  estate  which,  in 
its  descent,  is,  as  to  him,  necessarily  confined 
tp  the  issne  of  his  body ;  and  yet  his  estate  is 
a  fee-simple,  and  confers  an  unUmited  power  of 
ali^ajbion*  And  any  person  deriving  a  title  under 
Q^conveyance  from  the  bastard  or  his  heirs,or  the^ 
deni^n'  or  his  heirs,  may  transmit  the  estate  in. 
perpjstual  succession*  And  yet  the  law  so  far 
adverts  to  the  circnnostances  of  a  denizen  or  a 
l^bistlird,  :that  a  limitation  over  on  failure  of 
^  b^irs  ^of  a  bastard  or  denizen^  after  a  gifi 
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by  will  to  a  bastard,  or  a  denizen  and  his  heirs, 
w6uld  convert  the  gift  into  an  estate-tail  (u) . 

Though,  as  to  the  person  to  whom  the  estate 
is  first  given,  a  qualified  fee  may  not,  under 
the  original  limitation,  descend  to  any  of  bis 
heirs  besides  those  which  fall  within  the  term:^ 
of  the  limitation ;  yet,  on  a  conveyance  to  a 
stranger,  or  on  a  change  of  seisin,  even  in  the 
beir,  the  estate  assumes,  in  every  particular, 
the  quality  of  a  determinable  fee. 

Like  all  other  fees  determinable  on  a  col-* 
lateral  event,  it  will  cease  when  that  event  shall 
happen ;  and,  in  the  case  supposed,  this  event 
will  be,  when  there  shall  be  a  failure  of  those 
heirs  to  which  the  limitation  is  restricted.  In 
the  mean  time,  the  estate  will  descend  to  any 
of  the  heirs  of  the  person  to  whom  the  con- 
veyance is  made,  without  the  least  regard  to 
that  degree  within  which  it  is  confined  while  in 
the  tenancy  of  the  first  purchaser. 

From  a  passage  in  Blackstone's  Commen* 
tBxiesfjcJj  it  may  be  doubted  whether  there  be 
any  estate  of  this  denomination. 

It  is  submitted,  that  the  authority  of  IJttle^ 
tony  and  of  Lord  Coke^  in  his  Commentary  on  Uie 
text  of  this  eminent  lawyer,  establish,  in  the  most 
decisive  manner,  the  certainty  of  its  existence. 

The  language  of  Littleton  (y)  is,  "  if  a  feofF-  • 
ment  be  made  upon  condition  that  the  feoffee 
sliall  reenfeoff  many  men«  to  have  and  to  hold 

(u)  3  Bulst.  195 ;  I  Lord  Raym.  1I5«- 
(x)  s  Bl.  Com.  332.  (y)  §  354- 
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«     • 

to  them  and  their  heirs  for  ever,  and  all  they 
^hich  ought  to  have  estate,  die  before  any 
estate  made  to  them,  then  ought  the  feoffee  to 
make  estate  to  the  heir  of  him  Which  survives 
of  them,  to  have  and  to  hold  to  him  and  to  the 
heirs  of  him  which  surviveth/' 

And  Lord  Coke  (z)y  in  his  Commentary  oa 
the  Xe\\.  of  Littleton^  in  the  section  which  has 
been  cited,  observes,  that  questions  had  been 
made,  wherefore  the  habendum  is  not  to  the  heirs 
of  the  heir  I  and  for  what  reason  it  is,  by 
Littleton^  limited  to  the  heirs  of  the  survivor ; 
and  he  resolves  these  doubts ;  declaring,  that  if 
it  were  made  to  the  heirs  of  the  heir,  then  some 
person  by  possibility  should  be  inheritable  to 
the  land,  ^hich  should  not  have  inherited  if  the 

.  estate  had  been  made  to  the  survivor  and  his 
heirs,  and  consequently  the  condition  brokl^n. 
Afterwards  he  puts  this  example,  which  can  be 
properly  understood,  only  by  referring  to  the 
law  on  the  succession  to  property  by  descent. 
•*  If  the  survivor  took  to  wife  Alice  Fairfield^  in 
this  case,  if  the  limitation  were  to  the  son  and 
his  heirs,  then  if  he  should  die  without  heirs  of 
his  father,  the  blood  of  the  Fair/ields^  being 
the  blood  of  his  mother,  should  inherit.  But 
if  the  limitation  be  to  the  right  heirs  of  the 

•  father^  then  should  not  the  blood  of  the  JFiwr- 
JieldSj  by  any  possibility,  inherit :  for  then  it  ia 
as  much  as  if  the  estate  had  been  to  the  sur- 
vivor and  his  heirs ;  and  therefore,^'  he  says^ 

(sQ  1  Inst,  dso  b. 
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**  those  words,  ^  and  to  the  heirs  of  him  who  sur- 
viveth/  which  many  have  thought  superfluous, 
are  very  material/*  And  he  enforces  on  the 
remembrance  of  his  readers  this  kind  of  fee- 
simple,  by  remarking,  that  it  is  worthy  of  their 
observation. 

It  is  clear  that  the  estate  passing  under  the 
limitation  to  the  heirs  of  him  who  surviveth, 
gave  the  fee  to  the  person  who  was  the  heir  of 
the  survivor  of  those,  who,  agreeable  to  the 
words  of  the  condition,  were  to  be  enfeoffed  : 
and  the  admission  that  the  heirs  of  the  sons,  on 
the  part  of  his  mother,  were  excluded  from  all 
right  of  succession,  unequirocally  shows,  that 
the  son  had  a  fee,  with  a  limited:  and  qualified 
right  of  succession  ;  embracing  all  his  heirs  on 
the  part  of  his  father,  and  excluding  all  his 
heirs  on  the  part  of  his  mother. 

If  a  qualified  fee  be  created^  then  there  is  not 
the  same  degree  of  interest  as  if  the  fee-simple 
had  been  conveyed. 

It  is  observable,  that  if  the  survivor  had 
taken  the  fee*simple,  his  heir  could  have 
aliened  the  land  in  fee-simple,  and  on  the  failure 
of  heirs,  the  lands  would  have  escheated;  while, 
if  a  qualified  fee  be  limited,  the  grantee  can 
never  convey  a  fee-simple ;  and  thiere  will  be  a 
possibility'  of  reversion  in  those  who  reenfisoff. 
This  seems  contrary  to  the  intention,  as  between 
the  grantor  and  those  who  are  to  take  under 
the  reenfeofiinent ;  and  this  rule  is  not  ob- 
served by  courts  of  equity,,  in  decreeing  the 

II 
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execution  of  trusts.  And  as  the  grantor  is  not 
prejudiced,  and  the  effect  of  a  grant  of  a  fee- 
simple  would  only  be  to  enlarge  the  right  of 
succession  in  the  hdrsy  the  soundness  of  Lit-- 
tktons  doctrine,  would,  without  the  sanction 
of  Lord  Cokcy  be  questionable. 

It  is  laid  down  by  Lord  Coke^  in  a  former 
part  of  his  Institutes^  (as  on  his  authority  and 
the  authority  of  the  Year  Books^  to  which  re- 
ference is  made,  it  is  in  a  former  part  of  this 
chapter,)  that  when  lands  are  given  to  a  man, 
to  hold  to  him  and  his  heirs  an  the  part  (^  his 
mother  J  the  heirs  on  the  part  of  the  £gtther  shall 
inherit. 

The  acknowledged  ground  of  theae  authorities 
is,  that  no  man  can  institute  a  new  kind  of  in- 
heritance not  allowed  by  law ;  and  all  agree 
that  the  words  "  on  the  part  of  the  mother,'^  are 
void,  and  to  be  rejected. 

Also,  under  a  gift  by  one  man  ta  another 
and  his  heirs  male,  with  an  intention  to  create 
a  fee-simple,  descendible  to  males  only,  the 
law  rejecteth  the  word  males,  because  there  id 
not  any  such  kind  of  inh^riitance.  This  is 
spoken  of  the  common  law ;  for  intails  in  pur- 
suance of  the  provisions  of  ^e  statute  de  Dom, 
may  communicate  an  inheritable  quality,  which 
will  entitle  males  only,  in  a  regular  series,  to 
be  called  to  the  succession,  in  exclusion  of 
females. 

The  propoaitioa,  assuming  it  to  be  law,  of 
Littkian's  t^^t^  introduced  utukr  this  Jbead, 
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may,  on  a  first  impression,  appear  contrary 
to  the  doctrine  of  the  positions  in  a  former 
page,  advanced  on  the  authority  of  Lord 
Cokeys  Institutes.  The  several  cases  may  be 
reconciled.  The  difference  by  which  they  are 
to  be  distinguished,  may  be  expressed  in  these 
terms. 

When  the  limitation  of  an  estate  in  fee  is  so 
expressed,  as  to  direct  its  descent  in  a  course 
different  from  that  which  the  law  has  ordained, 
the  words  prescribing  the  order  of  succession, 
will  be  rejected^  on  the  ground  of  repugnancy 
to  the  quality  of  the  estate. 

On  the  other  hand,  when  the  limitation  (as 

in  the  case  noticed  by  Littleton)  is  to  the  heirs 

of  the  father  J  or  of  any  other  ancestor  in  that 

line,  or  in  any  other  manner  to  a  greater  extent; 

as  into  part   of  the  line   on  the  side  of  the 

mother  (so  as  preference  be  given  to  all  the 

heirs  in  the  line  of  the  father)  the  gift  will  be 

good  in  the  special  form  in  which  it  is  made ; 

and  the  words  which  are  added  to  describe  the 

mode  in  which  the  estate  shall  descend,  and 

the  extent  of  which  that  estate  shall  be,  will 

not  be  rejected ;   they  will   be  retained,   and 

have  the  effect  of  that  intention  from  which 

they  originate.     Of  consequence,  the  heirs  on 

the  part  of  the  mother,  and,  in  all  other  cases; 

the  heirs  on  the  part  of  those  ancestors  who  are 

mot  within  the  limited  degree,  will  be  entirely 

excluded   from  all   right  of  succession  to  the 

estate  under  the  original  gifl,  while  that  gift 

t  i2 
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regulates  the  order  of  succession  ;  because  that 
limitation  restrains  the  descent  to  particular 
heirs,  of  a  description  within  which  they  do  not 

fall. 

In  Littletons  case,  the  course  of  descent 
prescribed  by  the  limitation,  does  not  vary  the 
course  of  descent  prescribed  by  the  general 
rules  of  law.  The  course  is  bounded  only,  and 
not  diverted  or  turned  out  of  its  proper  channel. 
The  limitation  merely  stops  the  course  at  a  cer- 
tain point.  For  that  reason  it  is  good  in  its  special 
form.  It  gives  a  boundary  to  the  descent ;  and 
when  the  estate  has  descended  through  all  this 
line  of  heirs,  the  estate  will  determine. 

Suppose,  in  a  case  like  that  proposed  by 
Littletofiy  the  surviving  ancestor  had  been  a 
figmale,  it  would  be  natural  to  inquire  in  what 
manner  a  conveyance  to  her  heir,  in  per- 
formance of  the  condition,  ought  to  be  penned. 

In  this  case  there  is  every  reason  to  conclude, 
that  a  conveyance  to  the  heir,  and  his  hein 
generally y  would  not  be  a^)reach  of  the  con- 
dition, as  it  is  in  the  instance  in  which  a  man 
is  the  survivor. 

On  the  contrary,  in  the.  supposed  case,  a 
limitation  to  the  heirs  generally,  seems  most 
proper  for  the  performance  of  the  condition. 

The  reason  is  sufficiently  obvious. 

In  the  latter  case,  the  law  will  not  allow  the 
conveyance  to  be  in  any  other  manner.  A 
conveyance  in  the  form  most  consonant  to  the 
intention  of  the  parties,  would  contravene  the 
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.general  policy  of  law.     This  objection  cannot 
be  urged  against  the  case  stated  by  Littleton. 

The  rule  of  the  common  law  is,  you  shall 
not  make  a  person  heir,  or  give  him  the 
character  or  the  rights  of  an  heir,  by  a  special 
limitation,  unless  he  be  the  heir  by  the  rule  of 
law.  The  statute  de  Donis  gave  the  donor, 
with  reference  to  estates-tail,  the  power  of 
making  special  heirs  inheritable  under  the 
intail. 

This  qualified  fee  can  become  simple  and 
absolute  only,  by  a  release  or  some  other  con- 
veyance of  the  reversion,  or  possibility  of  re- 
version. No  event,  without  the  accession  of 
^  further  interest,  or  the  release  of  the  pos- 
sibility, can  alter  the  determinable  quality  of 
the  estate. 

A  conditional  fee  (a)^  in  the  more  general  ac- 
ceptation of  the  term,  is  when,  to  the  limitation  of 
an  estate,  a  condition  is  annexed,  which  renders 
the  estate  liable  to  be  defeated.  In  this  appli- 
cation of  the  term,  either  a  determinable  or 
qualified  fee  may,  at  the  same  time,  be  a 
conditional  fee. 

A  fee-simple,  it  has  been  already  observed, 
excludes  all  conditions  and  qualifications.  An 
estate  to  a  man  and  his  heirs  for  ever,  subject 
to  a  condition,  is  a  conditional  fee,  or  a  fee 
subject  to  a  condition,'  as  long  as  the  condition 
may  affect  the  estate.  The  existence  of  the. 
condition   precludes  the   estate   of  that  sim- 

(a)  Id  Rep.  95  b. 

I  l3 
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plicity,  which  is  the  essential  quality  of  a  fee- 
simple. 

The  learning  on  conditions  will  elucidate 
these  positions. 

The  only  observation  necessary  on  this  head, 
is,  that  the  estate  to  which  the  condition  is 
annexed,  may,  in  reference  to  the  condition, 
become  simple,  by  the  performance  of  the  con- 
dition, or  by  a  release  thereof,  eo  nomine^  before 
broken ;  or  of  the  right  of  entry,  after  that 
right  has  arisen,  by  a  breach  of  the  condition, 
or  by. a  confirmation. 

Also  an  estate  limited  to  a  man  and  his 
h^irs,  to  commence  on  the  performance  of  a 
condition  f  6^),  is  frequently  described  by  this 
appellation.  It  may,  with  greater  accuracy  and 
precision,  be  distinguished  by  the  appellation 
of  a  limitation  on  condition,  or  rather  contin- 
gency. As  the  condition  or  contingency  must 
happen  before  the  grantee  can  have  any  right, 
a  release,  or  any  other  act  of  the  grantor 
oi:  his  heirs,  .except  a  new  canveyanccy  will  not 
complete  the  title.  It  is  necessary  that  the 
eyent  should  happen,  to  givo  a  title  under  this 
contingent,  or  amditional  limitation.  Though 
the  eventy  on  which  the  estate  is  to  vesiy  should 
become  impossible  by  the  ad  of  God^  yet  the  giji 
would  fail ;  while  if  a  condition  be  annexed  to 
^n  estate  already  vested,  and  the  condition 
become  impossible,  the  estate   would  be  dis- 

(hj  By  Lord  Manffidd,  in  Bwhnorth  and  Thirhdl,  i  Catt. 
Jurid.  339 ;  Fearnei  9. 
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tharged  from  the  condition,  and  become  abso- 
lute (c) . 

The  estate  at  this  day  most  frequently  ex* 
pressed  by  this  term,  arises  from  a  gift  to  a 
man  or  a  woman,  and  the  heirs  of  the  body  of 
the  donee ;  or  from  a  gift  to  two  persons,  and 
the  heirs  of  their  two  bodies,  of  an  hereditament ^ 
which  is  not  a  tenement,  and  therefore  not 
within  the  statute  de  Dams.  Annuities  not 
being  rent-charges,  are  of  this  description. 
Gifts  of  this  sort  lead  to  the  consideration  of 
estates-tail,  ,and  will  be  reserved  as  an  intro- 
duction  to  the   learning   on   estates   of    that 

denomination. 

Although  as  a  general  proposition  it  be  true, 
that  a  tenant  in  fee  has  an  unlimited  power 
of  alienation,  and  cannot  be  restrained  by 
condition  fdj;  yet,  every  restriction  of  this 
power,  annexed  to  the  creation,  or  to  the 
transfer  of  an  estate  in  fee,  would  not  be  abso* 
iutely  void. 

All  that  Littleton  has  advanced  (e)  is,  "  that 
if  a  feofiment  be  made  upon  this  condition, 
that  the  feoffee  shall  not  alien  the  land  to  am/y 
this  condition  is  void  ;  because,  when  a  man  is 
enfeoffed  of  lands  or  tenements,  he  hath  power 
to  alien  them  to  any  person  by  law ;  for  if  such 
a  condition  should  be  good,  then  the  condition 
should  oust  him  of  ^11  the  power  which  the  law 
•gives   him,  which  should  be  against  reason ; 

'    fej  1  Ifist.  3o6  ab.  (d)  lb.  2o6  b,  293  a, 

(e)  Litt.  §  360. 
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and  therefore  such  a  condition  is  void/'  But  a 
reasonable  restriction  raay  be  imposed  on  the 
power  of  alienation. 

As  a  condition  not  to  alien  to  a  particular 
person,  or  his  heirs  or  issue  (fj;  or  not  to 
alien  for  a  certain  timeCgJy  confined  within 
reasonable  limits,  (and  the  limits  prescribed  by 
the  rules  against  perpetuities,  seem  to  be  those 
which  are  reasonable,)  is  a  valid  condition^ 
But  in  lands  of  copyhold  tenure,  customs  re- 
specting the  power  of  alienation  are  common, 
and  are  valid.  They  enlarge,  not  diminish,  the 
common  law  right ;  for,  by  the  common  law, 
without  an  express  custom,  a  copyholder  can- 
not lease  for  more  than  one  year,  except  by 
licence  of  the  lord. 

A  condition  not  to  alien,  except  to  ^particviar 
person,  has  heretofore  been  deemed  question- 
able (hj.  A  condition,  that  the  feoffor  should 
enfeoff  a  par^'ci/&7r  person,  or  two  persons,  is 
good  (%) ;  and  so  is  a  condition  not  to  alien, 
except  to  a  particular  person  (k) .  And  Ui- 
ttkton  admits  COj  ^^  that  if  the  condition  be  such, 
that  the  feoffee  shall  not  alien  to  such  a  one, 
naming  his  name,  or  to  any  of  his  heirs,  or  of 
the  issues  of  such  a  one,  (mes  si  le  condilion  soit 
tiely  que  le  feoffee  ne  alienera  d  un  tielj  nosmant 
son  nosme^  ou  d  ascun  de  ses  heiresy  ou  des  issues 

(f)  Litt.  §  361 ;  1  In«t  333.        (g)  Shep.T.  ia6,  note  1. 
(h)  Lord  Nottingham*B  MSS.,  Muichamfs  case,  Bridge  138; 
1  Inst.  323  a.  >^^ 

Ci)  Litt  §  3.  (k)  Doc  ▼.  Pearson,  6  East,  173- 

(0  §  361. 
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d^wi  tiel) ,  &Cr  or  the  like,  which  conditions  do 
hot  take  away  all  power  of  alienation  from  the 
feoffee,  &c.  then  such  condition  is  good/' 


It  may  also  be  observed,  that  all  the  estates 
which  have  been  noticed »  severally  confer  a 
power  of  alienation,  to  the  extent  of  the  interest^ 
and  for  the  quantity  of  time,  they  comprise. 

The  only  difference  between  the  effect  of  an 
alienation  by  a  tenant  in  fee-simple,  and  of  an 
ahenation  by  a  tenant  of  a  fee,  which  is  deter- 
minable, qualified,  or  conditional,  is,  that  in  the 
instance  of  a  fee^simple,  the  estaj:e  will  be 
held  by  the  grantee,  on  those  terms  only 
which  are  expressed  in  the  grant  to  himself; 
in  the  other  instances,  the  terms  on  which  the 
estate  is  held  by  the  person  from  whom  the 
owner  derives  his  title,  will  form  a  collateral 
quality  to  the  estate  conveyed  to  him.  Nento 
potest  plus  Juris  in  alium  transferrer  quam 
ipse  habety  is  the  maxim  ^ 

No  estate  is  deemed  a  fee,  unless  it  may 
continue  for  ever. 

The  interest  which,  with  reference  to  the 
time,  of  its  continuance,  is  circumscribed  by 
the  period  of  a  life,  or  the  period  of  several 
hves  (mjj  is  merely  of  freehold,  and  not  a  fee. 

A  limitation  to  a  man  and  his  heirs,  during 
the  life  of  C,  or  during  the  lives  of  several  per* 
sons,  does  not  pass  an  estate  in  fee. 

(m)  See  examples,  Ch.  Life. 
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It  conveys  hn  estate  merely  of  freehold. 
Though  the  efirtate  may  be  taken  in  succession, 
or  rather  by  transmission  to  occupants,  during 
its  continuance,  the  limited  period  to  which  it 
is  confined,  classes  it  among  estates  for  life  (n). 

The  estate  conveyed  by  a  limitation  in  these 
tefms,  is  not  strictly  of  inheritance.  It  is  merely 
of  freehold,  with  a  descendible  or  transmissible 
quality  (o)  ;  and  the  heirs,  if  specially  nam€dj 
otherwise,  in  most  cases,  the  executors  or  admi* 
nistrators,  will  be  entitled  as  oceupants  (p). 

It  is  one  of  the  essential  qualities  of  an  estate 
in  fee  fqjy  that  it  may  continue  for  ever.  For 
this  reason,  an  interest  granted  to  a  man  fuii) 
his  heirs ;  but  so  qualified,  that  the  continuance 
of  the  same  under  the  limitation  is  bounded  by 
the  life  of  one  person,  or  the  lives  of  several 
persons,  is  not  an  estate  in  fee,  for  it  cannot 
continue  for  ever. 

A  limitation  to  A  and  his  heirs,  during  the  life 
of  fi  (r)y  or  till  an  event  shall  arise  which  must 
happen,  and  necessarily  must  take  place  within 
the  period  of  a  life,  or  the  period  of  one  of 
several  lives ;  as  an  estate  to  A  and  bis  h^rs, 
during  the  widowhood  of  C,  is  an  estate  of 
mere  freehold,  and  not  of  inheritance  (s). 

That  a  limitation  of  this  sort  may  not  be 

CnJ  firact.  lib.  a.  c.  9 ;  Vaiyh.  soi. 

Co)  Chudl€igh*B  case,  1  Rep.  140  b;  JO  Bep,  98 ;  3  Bl#  Com. 

CpJ  ^9  Chas.  IL  c.  ^;    L0me  ▼.  Bmnt^  3  P.  W.  s6a;  ii0«, 
ch.  Estates  for  Life ;  1  Abst»  p.  436. 
CqJ  10  Rep,  97  b.        (rj  1  Rep.  140  b.  CO  ^  Id>^  4^« 
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confounded  'with  a  limitation  to  one  and  his 
heirs,  till  the  return  of  another,  which  clearly 
passes  an  estate  in  fee,  it  must  be  observed, 
that  the  widowhood  of  a  woman  will  cease, 
either  in  her  life-time  by  her  marriage,  or  at  her 
death  ;  and  it  is  certain  that  she  will  die,  and 
of  consequence,  that  her  estate  will  not  continue 
beyond  the  period  of  her  life.  Whether  the 
erent  of  the  return  of  a  person  will  take  place, 
is  uncertain ;  and  this  occasions  the  difference 
between  those  limitations  of  indefinite  time 
which  do,  and  those  which  do  not,  pass  an  estate 
in  fee. 

So  an  estate  to  A  and  her  heirs,  or  to  another 
and  his  heirs,  till  her  marriagej  will  give  a 
determinable  fee ;  for  it  is  uncertain  whether 
that  event  will  ever  happen ;  and,  tmkss  it  should 
happen^  the  estate  will  by  the  event  become  abso- 
lute. A  limitation  of  this  sort  differs  f<x)m  a 
gift  to  a  woman  during  widowhood  (t). 

A  gifl  during  widowhood,  is,  by  construction 
of  law,  to  determine  on  the  death  of  A^  or, 
which  shall  first  happen,  on  her  marriage ;  and 
for  that  reason,  is  merely  an  estate  for  life, 
though  limited  to  her  and  to  her  heirs ;  hence 
an  estate  to  ^  or  B,  and  his  or  her  heirs,  during 
widowhood,  will,  notwithstanding  the  limitation 
to  the  heirs^  determine  on  the  death  of  A  or  ^ 
£,  unless  it  should  determine,  in  the  mean  time, 
by  her  marriage. 

The  mere  possibility,  that  an  interest  limited 

O)  And  see  stqnra,  p.  41^  noCe  dr. 
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to  a  man  and  his  heirs,  may/  determine  within 
the  period  of  a  life,  or  the  period  of  several  lives; 
as  to  ^  and  his  heirs,  till  his  marriage,  or  till  his 
return  from  Rome,  or  till  B  shall  attain  twentj- 
one  ;  will  not  quaUfy  the  interest  into  an  estate 
of  mere  freehold. 

Admit  it  to  be  possible  that  the  interest  may 
continue  for  ever,  and  it  will  follow,  that  the 
interest  is  a  fee  to  all  intents ;  and  it  will  be 
deemed  an  inheritance,  or  estate,  which  may  be 
enjoyed  in  continual  succession. 

A  limitation  to  a  man  and  his  heirs,  so  long 
as  AKOTHER  pevsoTi  shoU  have  heirs  of  his  hody^ 
conveys  a  fee  (u). 

The  estate  created  by  this  limitation,  may 
determine  by  the  death  of  the  person,  and 
failure  of  his  issue ;  and  yet  he  is  not  tenant 
for  life  only  :  J5  may  have  heirs  of  his  body ; 
and  it  is  possible,  that,  by  succession  from  gene- 
ration to  generation,  there  may  not  be  a  failure 
of  those  heirs  within  any  period  of  time.  For 
this  reason,  a  limitation  in  these  terms  passes 
an  estate  in  fee,  determinable  by  the  failure  of 
issue. 

The  material  difference  is  between  an  estate, 
which,  in  its  duration,  is  bounded  with  cer^ 
tainty  C^),  by  the  period  of  a  life,  or  the  period 
of  several  lives ;  as  an  estate  to  B  and  his  heirs, 
during,  the  life  of  C,  or  the  lives  of  C  and  D, 
or  during  the  widowhood  of  C,  or  till  A  shall 

(u)  Plow.  Com.  supra. 
(wj  Shep.  Touch.  523. 
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come  from  beyond  the  sea,  and  attain  his  full 
age,  or  die  (x) ;  and  an  estate  which  may  conn 
tinue  for  ever,  and,  at  the  same  time,  is  of  a 
quality  liable  to  be  determined  by  an  event 
which  may  happen  within  the  period  of  a 
life  ;  as  a  limitation  to  a  man  and  his  heirs,  till 
his  marriagCy  or  till  his  return  from  a  place  at 
which  he  then  is,  or  any  other  event,  however 
near,  or  however,  in  all  probability,  remote* 

In  the  former  instance,  the  interest  expressed 
bythe  limitation  is,  in  point  of  duration,  bounded 
and  circumscribed  with  certainty,  by  the  con- 
tinuance of  a  life ;  and  is,  in  quantity,  merely 
an  estate  for  tha^t  period.  In  the  latter  examples, 
the  estate  may  cgn tinue  for  ever,  and  is  of  in- 
heritance; liable  only  to  determine  on  an  event 
which  may  take  place  within  the  period  of  a 
life ;  but  will  not  certainly  happen  during  that 
period.  ^ 

This  point  will  be  insisted  on  more  fully  in 
treating  of  Estates  tor  Life ;  and  reference  must 
be  had  to  that  chapter. 

The  extent  of  an  estate  in  fee,  and  the  per- 
petuity of  time  it  comprises,  leaves  nothing,  in 
point  of  time  or  estate,  to  remain  in  the  person 
who  limits  an  interest  of  this  quantity  (yj ;  for  as 
was  observed  by  the  Lord  Keeper  in  Burgess  v. 
Wheat e  (b)j  when  you  have  limited  an  estate  to 
a  man  in  fee,  or  declared  the  trust  to  him  in  fee, 

CxJ  Shep.  Touch.  523. 

Of  J  10  Rep.  97;  HeamY.JOefh  Cro.Car.57;  I  £q.  Abr.  it6. 

(z)  1  Black.  Rep.  177. 
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you  have  no  more  to  dispose  of  in  either  case, 
and  cannot  limit  one  fee  on  another. 

Even  on  a  conveyance  of  a  determinable  or 
qualified  fee,  the  entire  property  of  the  land  is 
transferred  to  the  person  to  whom  the  convey- 
ance is  made,  though  there  may  be  a  possibility 
that  the  land  will  revert  to  that  person*  Hence 
the  maxim  of  the  common  law,  that  no  estaU 
may  be  limited  in  remainder  of  afee-rnnph ;  or, 
as  Lord  Coke  expresses  the  rule  (a}^  one  fee- 
simple  cannot  depend  on  another  by  the  grant 
of  the  party  ;  and  the  rule,  as  it  wAl  be  shown, 
is  equally  applicable  to  other  fees  as  well  as 
fees-simple. 

The  text  of  Littleton  (h)  is,  that  a  man 
cannot  have  a  more  large  qr  greater  estate  of 
inheritance  than  fee-simple;  and  Lord  Cohe^ 
in  commenting  on  this  text,  lays  it  down,  that 
the  doctrine  extends,  as  well  to  fees-simple 
conditional  and  qualified,  as  to  fees-simple  pure 
and  absolute ;  and  he  gives  this  example  of  ita 
application. 

If  land  be  given  to  H  and  his  heirs  so  long 
as  JB  hath  heirs  of  his  body,  remainder  in  fee, 
the  remainder  is  void  (c) . 

No  authority  is  cited  by  Lord  Coke  for  this 
position ;  and  Lord  Ch«  J.  Vaughan  (d)y^  cer- 

(a^}A  iDit.        ;  Ptfirtie  8 ;  Butl^r'A  Fearntf,  373. 

(%}  $,11;  D]per,  4a,  33  a,  330 ;  1  Bep«  S^a;  PdU and Brcm^ 
Cro.  Jac.  591 ;  3  Atk.  774 ;  Ambl.  304 ;  Fearne  342-^ ; 
Cra.  Car.  57 ;  Cro.  Jac.  695 ;  Bray  and  HiU^  \  Lord  Rayra.  336 ; 
1  Intt.  18;  Stqffbrir.Bulkeleyf  9  Ves.  180;  10  Hep.  97  b. 

fcj  1  hm.  18.  {d^  Garitner  ▼.  Skddm,  Vaugh.  369. 
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tainly  doubted  the  accuracy  of  the  concluskm. 
Arguing  on  the  case  in  question^  after  explaining 
it  to  be  a  remainder  expectant  on  a  fee-simple^ 
though  that  fee-simple  is  to  determine  when  no 
heirs  are  left  of  the  body  of  B;  he  says, 
*^  Whether  that  case  be  law  or  not,  I  shall  not 
now  discuss :  in  regard,  that  when  a  base  fee 
determines  for  want  of  issue  of  the  body  of  jB, 
the  land  returns  to  the  grantor  and  his  heirs  as 
a  kind  of  reversion  (e) ;  and  if  there  can  be  a 
reversion  of  such  estate,  I  know  not  why 
a  remainder. may  not  be  granted  of  it :''  and 
afterwards  he  proceeded  to  observe,  "  Without 
i^estion,  a  remainder  cannot  depend  upon  an 
absolute  fce^mple  by  necessary  reason;  for 
whe^  all  a  man  hath  of  estate,  or  any  thing  else, 
is  given  or  gone  away,  nothing  remains :  an 
absolute  fee*simple  being  given  or  goae  out  of 
a  man,  that  being  all,  no  other,  or  further, 
.  estate  can  remain  to  be  given  or  disposed  of; 
and  therefore  no  remainder  can  be  of  a  pure 
foe^simple/' 

On  Lord,  Ftfffgi^'s  doubt  (fj^  it  may  be 
remarked,  that  there  frequently  occur  in  our 
books  on  the  law  prior  to  the  statute  de  Dom$^ 
limitations  of  remainders  aftec  gifts  of  condi* 
tional,  being  also  qualified,  fees,  which  are 
cftses  to  this  point. 

Thus,  a  person  seised  in  fee-simple,  would 

{e)  Feame,  7,  285;  3  Abstr.  103.;  3  Ab8tr«a54. 
(/)  Bracum,  18  a  b ;  3  Iiut.  on  Stat.  deDonu ;  Iltz.  K.  B.  on 
Formedont ;  but  see  3  Rep..  3  b. 
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makea  gift  to  jj^  his  eldest  son,  to  hold  to  him 
and  his  heirs  begotten  of  his  body ;  and  if  he 
had  no  such  heirs,  or  they  should  fail,  then  to 
his  second  son  J3,  to  whom  he  directed  it  to 
revert,  to  have  and  to  hold  to  him  in  the  same 
manner;  and  on  like  failure,  to  C,  his  third  son, 
in  the  like  way,  and  so  on ;  and  if  Ay  B\  and  C, 
should  all  die  without  such  heirs,  then  tj|||l^d 
to  revert  to  the  donor  and  his  heirs,  vflwHlst 
ni^as  unnecessary,  says  Rcei'c«,  in  hisi 
the  English  Law,  as  the  law  wQdftd  givi 
reverter  to  him  (g).  '  ^. 

But  though  Lord  Hardzmke  admitMUL  ^^9 
that  no  remainder  could  be  created  of^any 
estate  not  within  the  statute  de  Donis ;  for 
before,  it  was  a  possibility  of  reverter,  out  of 
which  a  remainder  could  not  be;  upon  this 
notion,  that  being  but  a  possibiUty,  it  could 
not  be  grantable  over;  yet  he  added,  that 
if  before  the  statute  de  Doms^  a  man  had 
granted  lands  to  another  and  the  heirs  of  his 
body,  and  said,  in  default  of  such  issue,  over  to 
B  and  his  heirs,  that  grant  over  had  been  void, 
and  on  having  issue,  the  condition  had  been 
performed,  and  the  grantee  himself  might  have 
aliened^  so  as  to  have  barred. the  possibility  of 
reverter. 

The  practice  of  limiting  the  use  of  copyhold 
lands  to  one  and  his  heirs  of  his  body,  and  after- 

Cg)  Reeves,  295 ;  Lex  Cuttum.  170 ;  Butler  on  1  Inst  274*  > 
Jeok.  Cent,  a  5. 
(hj  EarlofSti^dr.Buckkyt  s  Vet.  sen.  171. 
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tvards  to  another  person  (ij^  and  the  succession 
of  the  several  persons  accordingly,  seems  to 
furnish  an  argument  in  support  of  the  doctrine 
cited  from  Reeves.,  But  this  particular  instance 
of  copyholds  is  generally,  and  perhaps  most 
correctly,  referred  to  the  assimilation  of  pro- 
perty (k);  to  put  the  limitations  of  freehold  ai?d 
copyhold  lands  on  the  same  footing,  notwith-^ 
standing  freeholds  alone  were  the  express  objects 
of  the  statute  of  Intails. 

It  is  a  strong  authority  too,  even  against  such 
limitations  over,  as  those  of  which  Reeves  lias 
taken  notice,  that,  in  the  opinion  of  Lord  Coke, 
they  had  no  remedy  at  the  common  law  ("Ij. 
This  writer  asserts,  that,  at  the  common  law, 
therer  was  not  any  formedon  in  remainder, 
while,  it  may  be  observed,  there  was  at  the 
common  law  3,  formedon  in  reverter. 

Gifts  are  continually  made  in  conveyances  to 
uses,  after  and  expectant  on  a  determinable 
fee ;  as  to  the  use  of  A  and  his  heirs,  till  his 
marriage,  with  Timitations  over,  &;c.  which  are 
clearly  good  (mj  but  the  subsequent  limitations 
do  not  pass  remainders.  The  limitations  over 
take  effect  by  springing  or  shifting  use. 

However,  the  current  of  authorities  (^w^  has 
clearly  settled  the  law  to  be,  that  a  fee  may 
not,  by  the  grant  of  the  party,  be  limited  with 

CO  Watk.  Copyh.  vol.  i.  148,  156,  158. 

Ci)  3  Rep.  y,  Heydan*%  case. 

(I)  ft  Inft.  336,  on  Stat,  de  Bonis. 

(m)  Leon.  33. 

r»-/  Tr.ofEq.6i;S«. 

K  K 
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effect  to  depend  on^  and  to  take  place  after, 
a  fee  not  being  an  estate-taiU  so  as  to  be  a 
remainder  under  a  conveyance  at  common 
law  (o) ;  and  the  jsame  observation  applies  to 
limitations,  or  declarations  of  use  and  of  trust. 
Still  it  is  clear,  that,  at  common  law^  there  may- 
be two  concurrent  fees;  the  latter  to  take  place, 
in  case  the  former  should  fail  of  effect,  and 
never  vest  in  interest  (p) . 

As  a  lease  or  devise  to  B  for  life,  remainder 
to  C  and  his  heirs,  if  JB  should  die  in  his  life- 
time ;  and  in  case  C  should  die  in  the  life-time 
of  B,  then  to  B  and  his  heirs.  Luddington  and 
Kime^  and  Doe  v.  Bumsall,  are  in  point,  and 
have  clearly  established  the  position,  that  one 
estate  in  fee  may  be  substituted  in  the  place  of 
another;  and  always,  as  well  while  it  is  in  contin- 
gency, as  after  it  becomes  vested,  the  remote  or 
alternate  remainder,  has  the  denomination,  and 
all  the  relative  qualities,  of  a  remainder ;  but  of 
necessity,  the  alternate  remainder,  so  far  as  it 
is  an  alternate  remainder,  must  give  a  con« 
tingent  interest  (q)j  till  it  is  certain  that  the 
interest,  in  lieu  of  which  it  is  to  be  substituted, 
cannot  take  place ;  and  therefore  it  may  be  de- 
stroyed by  the  discontinuance  of  the  fee  out  of 
which  it  is  limited,  or  the  destruction  or  merger 
of  the  particular  estate,  on  which  it  is  to  depend. 

Another  point  to  be  understood  is,  that^the 

Co)  Burgess  t.  Wheate,  i  Black.  Rep.  177. 
Cp)  Luddington  and  Kime^  1  Lord  Raym.  203 }  Doe  ▼.  fiKm- 
sall,  6  T.  Rep.  30. 
(q)  Doe  V.  Bumsall,  6  T.  Rep.  30. 
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several  limitations  of  the  fee,  mmst  be  after,  and 
in  remainder,  of  a  preceding  particular  estate. 
The  rules  applicable  to  the  point  under  consi- 
deration are,  that  a  fee  may  not  be  limited  in 
remainder  of  a  fee,  by  a  conveyance  at  common 
law ;  and  that  a  stranger  may  not  take  advantage 
of  a  condition  annexed  to  an  estate.  But  neither 
of  these  rules  can  be  fairly  urged  with  success, 
to  preclude  a  concurrent  fte  from  effect,  in  case 
the  fee  previously  Umited  should  not  vest  in 
interest. 

The  ulterior  limitation,  is  not  to  give  a  re- 
mainder expectant  on  the  fee,  previously  limited 
to  take  effect  on  an  event.  The  substituted  fee  is 
limited  in  remainder  of  the  particular  estate  on 
which  the  fee  first  limited  is,  by  the  terms  of 
the  grant,  to  depend ;  and  the  latter  fee  is  not 
to  defeat  the  former  estate  of  that  quantity,  but 
to  vest  and  take  place  only  in  the  event  that 
the  limitation,*  which  is  to  give  a  title  to  that 
estate,  should  fail  of  effect,  by  reason  liiat  the 
<x>ntingency  on  which  that  gift  (r)  is  to  com- 
mence in  interest,  should  not  happen. 

In  Luddington  and  Kime  (s)^  Sir  Michael 
Atmyn  devised  the  manor  of  Willoughby  to 
JStTer^  Artnyn  for  life ;  and  if  he  should  have 
any  issue  male,  te  such  issue  male  and  his  heirs ; 
and  if  he  should  die  without  issue  male,  then  to 
Sir  Thomas  Bamardistone  in  fee ;  and  it  wsui 

fr)  3  Ch.  Cas,  31.  . 

Ct)  1  Lord  Raym.  308 ;  see  also  8  Mod.  85Q.  38a ;  Strange, 
798 ;  Doe  V.  Bumsall,  6  Term  Rep.  30. 
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held,  first,  that  Evers  Armyn  had  a  mere  estate 
for  life,  with  a  contingent  remainder  to  his 
issue  ;  and  JEmtb  Armyn  having  suffered  a  com- 
mon recovery  before  the  birth  of  any  issue  mlale, 
the  question  vras,  whether  the  estate  limited  to 
Sir  Thomas  BamardistonCy  was  a  vested  or  con- 
tingent remainder,  or  an  executory  devise;  and 
it  was  agreed  and  determined,  that  it  was  a 
remainder.     Then  Evers  Armyn  being  tenant 
for  life,  by  suffering  the  common  recovery,  had 
forfeited  his  estate ;  and  it  was  objected,  that 
Sir  Thomas  Bamardistone  might  take  advantage 
of  it,  and  that  if  it  was  an  executory  devise 
to   Sir  Thomas  Bamardistone^    the   recovery 
would  not  bar  (t) ;  but  it  was  agreed,  that  if 
it  was  a   contingent  remainder,    then  it  was 
destroyed   by   the  recovery   which  had  been 
suffered  ;  and  it  was  held  by  Treby  and  Povpettj 
that  this  was  a  plain  contingent  remainder :  and 
they  held,  that  the  first  remainder  was  a  con- 
tingent fee  to  the  issue  male  of  Evers  Armyn^ 
and  that  the  limitation^'over  to  Sir  Thomas  Bar^ 
nardistone  was  contingent  also,  not  contrary  tOy 
but  concurrent  zmthy  the  former,  according  to 
the  notion  in  Pltmket  and  Holmes  (u)^  and 
was  a  contingency  with  double  aspect.    For,  as 
they  said,  if  Evers  Armyn  had  issue  male,  then 
the  remainder  would  have  vested  in  his  issue 
male  in  fee  i  and  if  he  died  without  issue  male, 
that  is  to. say,  (as  Treby ^  Ch.  Justice,  observed), 
if  he  never  had  issue  male,  then  to  Sir  Thomas 

(0  See  PdZi  and  A'Dtofie^  Cro.  Jac.  59a    fv^  Sir  T.  Rajbi.  s8. 
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Bamardistone  in  fee ;  and  that  these  are  not 
remainders  expectant,  the  one  to  take  effect 
after  the  other,  but  were  cotemporary  ("xj. 

Preparatory  to  his  introduction  ofLuddingtan 
and  Kime  (y)^  Mr.  FeamCy  in  his  Elssay  on  the 
Learning  of  Contingent  Remainders,  observes, 
that  although  a  fee  cannot,  in  conveyances  at 
common  law,  be  mounted  on  a  fee,  yet,  two  or 
more  contingent  Tees  may  be  limited,  merely  as 
substitutes  or  altematrcesy  one  for  the  other,  and 
not  to  interfere ;  but  so  that  one  only  may  take 
e6rect;  and  every  subsequent  limitation  be  a  dis- 
position, substituted  in  the  room  of  the  former, 
if  the  former  should  fail  of  effect;  and  this  very 
able  writer  cites  the  case  of  Luddington  and 
Kime^  as  an  authority  in  point,  i 

That  this  case  may  not  be  confounded  with  the 
case  of  Denn  ex  dem.  Webb  V-  Puckey  (z)^  (to 
be  introduced  in  the  next  chapter  of  this  Essay) 
before  the  lines  of  distinction  between  the  two 
cases  are  accurately  examined,  the  reader  must 
observe,  that  the  devise  to  the  issue  was  intro- 
duced with  words  of  contingency,  provided  there 
should  be  such  issue  male,  and  that  the  limi« 
tation  was  to  his  AetW,  thereby  fixing  on  him 
as  an  individual  person ;  and  that  the  words 
and  if  he  should  die  without  issu^  mahy  taken 
in  context  with  the  preceding  parts  of  the  will, 
refer  to  the  event,  that  there  should  not  be  any 
such  issue  male,  and  not  to  a  general  and  inde- 

(x)  Dougl.  487,  n.  3. 

(y)  1  Lord  Raym.  203.  (»)  5  Term  Rep.  399* 
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finite  failure  of  the  heirs  male  of  the  father  or 
ancestor.  Till  the  authority  of  Luddington  and 
Kime^  (as  far  as  respects  that  part  of  the  opinion 
of  the  Chief  Justice,  in  Denn  y.Fucket/^  by  which 
he  inclined  to  consider  that  case,  namely,  as 
giving  an  estate-tail  to  the  parent  of  the  issue,) 
shall  be  overruled,  it  is  to  this  mode  of  reasoning 
alone  that  recourse  must  be  had,  in  order  to 
distinguish  between  Luddingtah  and  KimCy  and 
Denn  BndPtickeyj  as  cases  nearly  similar  in  ex- 
pression, furnishing  distinctions,  and  authorities 
for  different  conclusions. 

It  may  also  be  noticed  in  this  place,  that 
the  same  gift  may,  in  a  will  or  declaration  of 
uses  or  trusts,  be  a  contingent  remainder  as  to 
the  particular  estate,  and  an  executory  devise, 
or  a  shifting  use  or  trust,  as  to  another 
estate. 

And  as  far  as  it  is  a  remainder  of  a  legal 
estate,  it  may  be  destroyed  while  it  is  in  contin- 
gency ;  and  it  will  fail  of  effect  even  as  an  execu- 
tory devise,  if  the  fee  for  which  it  is  substituted, 
should  be  defeated  as  a  contingent  remainder, 
while  it  has  that  character  (aj. 

But  after  the  fee  has  once  vested,  tiien  the 
substituted  fee  has  gained  a  protection  from  de- 
struction. It  is  now  to  be  considered,  merely 
and  simply,  as  an  executory  devise ;  and  is  no 
longer  exposed  to  the  danger  and  consequences 
of  being  a  contingent  remainder,  and  liable  to 
destruction. 

(a J  Bd  Y.  Halkjf^  perXerd  Kenyan,  9  Teno  Kep.  lo. 
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In  Doe  ex  dem.  Davy  v.  Bumsail  (hj^  the 
substituted  fee  being  destroyed  as  a  contingent 
remainder,  it  failed  of  operation  as  an  execu- 
tory devise,  though  the  event  happened,  on 
which  Ihe  gift  by  way  of  executory  devise  was 
to  have  effect. 

As  between  the  tenant  for  life  and  the  re« 
mainder-hien,  the  rules  of  the  common  law 
govern  their  interests;  while  the  protection 
afforded  to  executory  devises  from  destruction, 
is  applicable  only  as  between  persons,  whose 
interests  depend  on  a  title,  subject  to  this 
learning. 

If,  in  Doe  v.  Bumsail,  the  gift  had  been 
in  termSf  or  in  effect,  and  by  reason  of  a  conr 
text,  to  the  children  for  estates-tail,  then  the 
remainder  would  have  been  vested,  and  could 
not  have  been  destroyed. 

And  it  has  frequently  been  determined,  that 
a  vested  estate  in  fee  may  be  superseded  by 
another  estate,  within  a  limited  period,  under 
the  doctrine  of  uses,  by  the  Tunitation  of  a  shift- 
ing use;  and,  under  the  doctrine  of  wills,  by  an 
executory  devise.  But  interests  arising  by  these 
means  are,  in  reference  to  the  estates  they 
defeat,  gifts  by  executory  devise,  or  shifting 
use,  and  not  remainders  (c). 

(h)  6  Term  Rep.  30. 

(c)  3  Black.  Com.  334;  Saunders  on  Uses,  187;  Show.Ptr. 
Cas.  137 ;  1  Atk.  591 ;  Tr.  of  Eq.  6a.  §  6 ;  Butler's  Feame,  373; 
1  Leon.  33*  In  this  last  case,  the  time  of  limitation  was  till  a  debt 
should  be  paid.  As  to  copyhold.  Com.  Dig.  Copyhold,  c.  11 ; 
Com.  D(g.  4;  RolL  749,  791 }  1. 40;  Watk.  Copy,  903,  dio. 
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At  the  common  law,  as  it  has  been  already 
observed,  there  may  be  tzvo  concurrent  feCf 
each  expectant  on  the  same  particular  estate; 
one  to  take  place  as  a  vested  interest,  in  case 
the  other  should  fail  to  give  an  interest  of  that 
description ;  but,  by  the  common  law,  a  fee 
cannot  take  place  in  derogation  of  another 
estate  in  fee,  after  that  estate  is  vested. 

In  cases  like  Luddington  and  Kime^  both  fees 
must  give  contingent  interests.  The  first  fee 
must  necessarily  be  contingent,  because  it  is 
limited  to  an  uncertain  person,  or  to  a  person 
not  born,  or  be  limited  to  take  place  on  a  con<^ 
tingency ;  and  the  ulterior  fee  must  be  con- 
tingent, because  it  is  to  give  a  vested  interest 
only,  in  the  event,  that  the  fee  first  limited, 
should  not  confer  an  interest  of  that  description* 
By  a  deduction  from  the  same  principles,  it 
was  formerly  held,  that  estates  limited  to  take 
effect  in  detault  of  the  exercise  of  a  power  of 
appointment,  which  extended  to  authorize  a 
disposition  of  the  fee,  must  be  contingent  (d). 

More  modem  determinations  (^e)  have  settled 
the  law  to  be,  that  the  estates  limited  to  take 
place  in  default  of  an  exercise  of  such  power  of 
appointment,  may  be  vested,  subject  to  be 
divested  wholly,  or  defeated  partially,  by  an 
execution  of  the  power ;  the  law  implying  the 
intention,  which  skilfiil  conveyancers  express^ 

(dj  Leonard  Lofoie'M  case,  lo  £c^.  78. 
(ej  Cunningham  Bud  Moody ^  1  Ves.  174;  WalpoU  and  Lord 
Comay^  Bern.  Ch.  Rep.  153 ;  Doe  ▼.  Martin^  4  Term  Sep.  39. 
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that,  in  the  mean  time,  till  appointment,  and 
from  time  to  time,  subject  to  such  appointment 
as  shall  have  been  made,  the  land  or  other 
subject  of  property  shall  be  to  the  particular 
uses  which  are  specified,  and  capable  of  taking 
effect ;  and  that  the  appointment,  when  made, 
shall  exclude  the  estates  arising  from  these  uses^ 
either  altogether  or  in  part,  according  to  the 
extent  to  which  the  power  shall  be  exercised. 

This  doctrine  has  been  questioned  (f).  It 
is  too  fully  and  clearly  settled  to  be  shaken. 
But  it  is  to  the  doctrine  of  uses  alone,  and  in- 
terests created  by  will,  that  cases  of  this 
description  are  referrible. 

Under  devises  in  wills  too,  as  already  noticed, 
the  ultimate  fee  will  remain  in  the  testator^s  heir 
at  law,  till  hi3  will  shall  give  a  vested  interest  in 
the  fee  ;  and  under  limitations  of  the  use,  the 
fee  will  result  to  the  former  proprietor,  till  it 
shall  vest  in  the  person  to  whom  it  is  limited  in 
contingency  (g). 

The  cases  of  WdKngton  v.  WelUngton^  and 
Lethulier  v.  Tracy^  are  exceptions  to  the  rule 
under  examination. 

These  authorities  admit,  that,  under  the  pe« 
culiar  circumstances  of  these  cases,  there  may 
be  one  fee  after  another  fee  by  way  of  re» 
mainder.  The  cases  are  anomalies.  Though 
they  may  be  followed  in  decision,  they  are  not 
to  be  supported  in  principle. 

•    (fj  Smith  and  Lord  Camdford,  3  Vcs.  jon.  707. 

CgJ  Earl  ofBedford^B  cafe,  Poph.  3 ;  Femmiek  and  HSffbri^ 
1  Leon.  183. 
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In  Wellington  v.  Wellington  (h)^  the  testalor 
devised  in  these  terms :  ^^  Item,  in  default  of  issue 
of  my  own  body,  I  give,  devise,  and  bequeath/' 
&c.;  he  then  gave  all  his  estates  in  several 
counties  tinto  John  Arrowsmth  and  James  Sim^ 
mons^  and  their  heirs,  in  trust,  to  pay  out  of  the 
rents,  issues,  and  profits,  unto  his  ^isXer ^Elizabeth 
Wellington^  an  annuity  of  100/.  per  annum^ 
during  such  time  and  until  his  just  debts, 
funeral  expenses,  and  legacies  (other  than 
annuities),  should  be  fuUy  paid  and  satisfied ; 
and  also  an  annuity  of  402.  per  annum  to  a 
servant,  Sarah  VoUier :  then  he  gave  another 
annuity  and  several  legacies:  then  immediately 
from  and  after  such  time  as  all  his  just  debts, 
funeral  expenses,  and  the  legacies  given  by 
his  will  (other  than  annuities),  should  be  fully 
paid  and  satisfied  by  the  said  trustees,  from 
and  out  of  the  rents  and  profits  of  his  said 
estates,  and  subject  to  the  two  annuities  be- 
fore given  to  the  said  Sarah  Vollier  and  Jane 
Wellington^  he  gave  and  devised  all  his  estates 
to  his  sister  Elizabeth  Wellington  for  life;  afters- 
wards  to  the  said  trustees,  to  preserve  contingent 
remainders ;  and  after  her  decease,  to  the  use 
of  James  Wellingteny  the  second  son  of  his  said 
sister  Elizabeth^  for  life ;  then  to  the  use  of  the 
trustees  during  his  life ;  and  after  his  death, 
then  to  the  use  of  his  first  and  other  sons  in 
strict  settlement,  with  remainders  over. 

The  said  testator,  at  the  time  of  making  his 

(A)  4  Burr,  ai^;  i  Sir  W.  Black.  645. 
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ivill,  and  at  the  time  of  his  death,  was  seised 
in  fee  of  the  premises  devised  by  him  to  the 
said  John  Arrorosmith  and  James  Simmons^  in 
default  of  issue  of  his  own  body,  and  died  a 
bachelor,  leaving  th§  sead  Elizabeth  fFellingtim 
and  Jane  Collins,  wife  of  Thomas  Collins^  his 
sisters  and  co-heirs.  The  said  trustees  accepted 
the  trusts. 

On  a  case  from  the  Court  of  Chancery,  for 
the  ppinion  of  the  B.  R.  the  question  was,  wbe* 
ther  the  said  John  Arrowsmth  and  James 
Simmons,  the  trustees  in  the  said  will,  took  any, 
and  what  estate,  under  the  said  will.  And 
after  hearing  arguments  on  both  sides,  the 
Court  certified,  ih^tJohnArrowsmith  and  James 
Simmons  took  a  fee,  determinable  when  the  pur* 
pose  of  paying  the  testator's  debts,  legacies; 
and  funeral  expenses,  out  of  the  rents,  issties, 
and  profits  of  the  devised  premises,  in  aid  f>i 
the  personal  estate^  should  be  performed. 

Lethulier  v.  Tracy,  will  be  stated  in  the  nexjt 
page.  In  cases  of  this  description,  it  would  have 
been  far  more  consistent  with  principle  to  have 
decided,  that  the  trustees  had  the  fee-simple  at 
law,  subject  to  trusts  in  equity,  for  the  persons 
who  were  beneficially  interested;  or  (as  was  done 
by  the  Court  of  King's  Bench,  in  Goodtitle  y. 
Whitby)  (i),  that  the  trustees  had  chattel  m^ 
terests  till  debts  paid,  with  vested  remainders 
after  and  expectant  on  these  interests. 

According  to  Mr.  Feame,  ^^  a  omHngent  ie^ 

(i)  1  Bm.  288. 
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terminable  fecj  devised  in  trust  for  same  special 
purposes  only,  will  not  prevent  a  subsequent 
limitation  to  one  in  esse  from  being  vested ; 
as  where  J  devised  lands  to  his  daughter  for 
life  CjJ ;  remainder  to  trustees  [for  her  life,]  to 
support  contingent  remainders;  remainder  to 
her  first  and  other  sons  successively  in  tail: 
and  if  his  daughter  should  depart  this  life  with- 
out issue  of  her  body  living  at  her  death,  then 
he  devised  the  lands  to  trtistees  and  their  heirsy 
until  his  cousin  N  should  attain  his  age  of 
twenty-one  years,  upon  certain  trusts,  &c. 
Item,  he  gave  and  devised  the  lands  to  his 
cousin  N  after  he  should  have  attained  his  age 
of  twenty-one  years,  for  the  term  of  his  life ; 
remainder  to  trustees  [for  his  life],  to  support 
Contingent  remainders;  remainder  to  the  first 
and  other  sons  of  N  successively  in  tail,  &c. ; 
and  in  default  of  such  issue,  or  in  <^ise  N  should 
die  before  twenty-one,  and  without  issue,  re- 
mainder over.  Lord  Hardwicke  held,  that  the 
contingency  of  the  daughter's  dying  without 
issue  living  at  her  death,  affected  only  the  estate 
limited  to  ti:ustees,  until  N  should  attain  twenty- 
one  ;  and  this  limitation  to  trustees  was  not  an 
absolute  fee,  as  was  contended,  but  a  deter- 
minable  fee  :  that  the  estate  limited  to  N  was 
only  contingent  until  he  should  attain  twenty- 
one,  and  this  contingency  extended  to  none 
of  the  subsequent  estates,  and  therefore  the 
remainders  over  to  persons  in  esse^  were  vested. 

0)  JLcthvlier  v.  Troiy,  3  Atk.  738. 
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In  order  to  bring  a  case  within  the  influence 
of  this    authority,    four    circumstances  must 
concur : 
The  fee  must 
]  St,  Be  contingent  y 

3d,  Determinable;  and,  it  is  apprehended, 
determinable  in    a  small  compass  of 
time; 
Sd,  Devised  by  wiU ; 

4th,  The  devise  must  be  for  some  particular 
purpose,  to  be  answered  in  a  small  com- 
pass of  time  ;  and  the  fee  which  is  de- 
vised, must  be  limited  to  cease,  when 
the  purpose  for  which  it  is  limited,  shall 
be  answered. 
It  is  also  understood,  that  in  the  case  of 
Traa/  v.  LethnKer,  (the  authority  for  this  point,) 
the  devise  to  N  took  effect  under  the  learning 
of  executory  devises,  as  a  devise  to  commence 
at  a  future  period,  independent  of  any  estate 
of  freehold  previously  limited,  and  not  as   a 
remainder,  sJthough  the  estate  limited  to  the 
trustees  was  to  take  effect  as  a  remainder. 

Indeed,  the  judgment  in  the  case  of  Lethu- 
lier  V.  Tracj/j  is  expressed  in  language  which 
leaves  the  efiect  of  that  judgment  in  great 
obscurity. 

It  is  clear,  that  the  daughter  took  an  estate 
for  Ufe,  with  remainder  to  her  first  son  in  tail, 
remainder  to  her  second  and  other  sons  in 
tail  general,  remainder  to  her  daughters,  as 
tenants  in  tail/  . 
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The  next  limitation  was  in  &vour  of  the 
trustees  and  their  heirs,  on  the  contiogencj  that 
the  daughter  should  die  without  issue  living  at 
her  death ;  and  the  con9truction  of  this  con- 
tingency was,  that  she  should  die  without  such 
issue,  and  during  the  minority  of  Sir  Henry 
Neltharpcj  who  was  to  take  bene6cially  under 
the  subsequent  limitations.  ' 

From  the  language  in  which  this  gift  to  the 
trustees  waa  introduced,  and  from  the  nature 
of  the  limitation  to  them,  their  estate  was  con- 
tingent, and  was  a  contingent  remainder  in  fee, 
because  it  was  limited  to  them  and  their  heirs. 
A  consequence  (lowing  from  the  circumstance 
of  their  taking  a  fee,  was,  that  all  the  limitations 
over,  as  &r  aa  they  were  to  confer  legal  estates, 
were  necessarily  contingent,  till  it  wa«  ascer^ 
tained  that  this  remainder  in  fee  could  not  vest, 
pr  till  the  fee  was  determined  by  Sir  Henry  Nelr 
thorpe^B  attaining,  his  age  of  twenty-(»e  years. 

On  the  determination  of  this  fee,  or  after  it 
was  ascertained  that  it  could  never  vest  in 
interest,  the  limitations  over  were  capable  erf* 
effect.  They  were  to  take  place  as  executory 
devisies^  as  far  as  concerned  the  fee  devised  to 
the  trustees;  and  as  renutinders,  as  far  as  related 
to  the  previous  limitations  in  favour  of  the 
daughter  and  her  children. 

These  observations  must  be  confined  to  the 
legal  estate;  for  though  it  had  happened  that 
the  fee  of  the  trustees  had  become  absolute  by 
the  death  of  Sir  Henry  Nelthorpe  under  twenty- 
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one ;  and  consequently  the  limitations  over  had 
been  rendered  incapable  of  effect,  as  legal  estates 
by  executory  devise;  yet  it  seems,  that  the 
persons  entitled  under  these  limitations  over 
would  have  been  the  beneficial  owners,  under 
the  limitation  to  the  trustees  and  their  heirs. 

It  is  evident,  that  Lord  Hardwicke  treated 
the  estate  of  the  trustees  as  a  determinable  fee. 
It  therefore  follows,  that  their  estate  must  have 
become  absolute  on  the  death  of  Sir  Henry 
Nekkorpe  under  the  age  of  twenty-one  years ; 
for,  if  the  true  construction  of  the  limitation  to 
the  trustees  and  their  heirs  had  been,  that  their 
estate  should  cease,  either  when  Sir  Henry 
should  attain  twenty^one,  or  on  his  death  during 
his  minority,  the  conclusion  necessarily  arising 
from  this  circumstance  would  have  been,  that 
the  trustees  had  a  mere  estate  of  freehold  for 
the  life  of  Sir  Henry ^  determinable  either  on 
his  death  during  his  minority,  or  on  his  attaint- 
ing the  age  of  twenty-one  years ;  and  then  all 
the  limitations  over  might,  with  great  propriety, 
have  been  considered  as  ve^ed  remainders,  even 
before  the  event  of  the  death  of  the  daughter 
without  issue  living  at  that  time,  was  ascertained. 

But  in  Croodtiile  v.  Whitby  (k)^  although 
the  devise  was  to  trustees  and  their,  heirs,  or 
rather  to  them  and  the  survivor  and  his  heirs 
and  assigns,  in  trust,  to  educate  children  during 
their  minorities,  and  when  and  as  soon  as  they 
should  respectively  attain  their  respective  ages 
of  twenty-one  years,  then  to  the  use,  &c.  of 

(i)  1  Burr.  isS. 
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the  children ;  it  is  reported,  that  Lord  Mans^ 
Jiddj  applying  the  observation  to  the  estate  of  . 
the  trustees,  said,  this  is  only  a  chattel  interest, 
whiph  cannot  last  twenty-one  years. 

The  like  view  and  solution  of  the  case  of 
Lethvlier  v.  Tracyj  would,  except  so  far  as  it 
would  have  made  the  heirs,  instead  of  the  exe- 
cutors, the  trustees,  have  been  more  consistent 
with  bur  system  of  tenures.  It  would  have  avoided 
the  solecism,  and  apparent  inconsistency  of  a 
fee  with  an  ulterior  vested  interest,  while  diat 
fee  was  capable  of  effect. 

There  is  one  instance,  however,  in  which,  by 
the  acknowledged  rules  of  law,  a  fee  may,  by 
Will,  be  limited  in  contingency,  and  yet  the  fee 
may  be  vested  under  another  gift.  The  gift  of 
a  fee  in  contingency,  with  a  gift  of  the  fee  by 
a  residuary  clause  (kkj^  is  an  example  of  this 
state  of  title.  The  residuary  devisee  is  substi- 
tuted in  the  place  of  the  heir,  who  would  take 
in  de&ult  of  a  gift.  An  express  and  specific 
devise  would  produce  the  like  effect.  So  would 
a  proper  limitation  of  an  use. 

In  effect  and  sound  construction,  the  vested 
fee  governs  the  seisin,  and  the  contingent  fee 
becomes  a  species  of  charge,  or  interest,  to  arise 
alternately  when  it  can  vest. 

The  case  of  Wealthy  v.  Bpmlle  (ij^  affords 
a  principle  which  must  govern  cases  of  this 
description. 

And   if  the   estate  of « the  trustees   be,   by 

fklij  Rf^en  Y,  Gibsortf  i  Yes.  sen.  485 ;  Dute  ofBridgemOer 
V.  EgerUmj  2  Yes.  sen.  193.  -   0)  Rep.  temp.  Hard.  158. 
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construction,  determinable  at  the  death  of 
any  person,  then  the  estate  is  merely  for  life, 
and  the  case  is  free  from  the  difficulties  \7hich 
arise  from  considering  their  interest  as  a  deter- 
minable fee. 

And  there  may  at  the  same  time  be  in  the 
same  lands  several  estates-^tail  (m)^  and  a  re- 
mainder or  reversion  in  fee,  by  the  grant  of  the 
party.  This  is  a  result  of  the  statute  de  Donis^ 
since  that  statute  made  the  estate-tail  a  par- 
ticular estate  (n). 

A  fine  with  proclamations  will  bar  the  intail, 
and  take  away  the  privilege  of  the  issue  under  this 
statute ;  and  the  estate,  which*  originally  was  an 
lutail,  will,  unless  there  be  a  discontinuance  (oj^ 
become  a  base  or  determinable  fee;  and  by  these 
means  there  may  be  a  base  or  determinable 
fee  and  a  fee-simple,  in  the  same  land,  at  the 
same  time  (p).  Also,  if  a  gift  in  tail  had  been 
made  to  a^  villein,  when  villeinage  prevailed, 
and  the  lord  had  entered,  he  would  have  had 
a  base  fee,  and  the  fee-simple  would  still  have 
remained  in  the  donor,  remainder-man,  or  re- 
versioner (q). 

Whether  the  fee  may  be  in  abeyance  as  to 
all  mankind,  is  a  point  much  agitated,  and  still 
remains  in  doubt  (r).     It  is  clear,  that  an 

{mj  1  last,  as  a;  1  Roll.  Abr.  609,  f.  IK. 
CnJ  1  Inst.  18  J  Lord  Raym.  jjQilJtt.  §  19,  Sfl  a. 
CoJ  See  infra^  ch.  Tail. 

Cp)  Simmonds  v.  Cudmore,  4  Mod.  1 ;  Machd  v.  Clarheyi  Ld« 
Raym.  778 ;  3  Abstr.  asS ;  1  Abstr.  a57« 
(^)i  Inst.  18  a,  117  a. 
(r)  Butler  on  1  Inst.  343  b ;  2  Abatr.  101 ;  3  Abstr.  354. 
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interest  in  fee  may  be  contingent,  as  well  a9 
an  interest  for  any  given  space  of  time.  The 
only  question  which  can  be  raised  is^  whether 
the  fee  must  not  in  all  cases  be  vested  in  some 
one,  though  it  may  be  in  contingency  as  to 
another  person ;  and  therefore  the  question 
which  suggests  the  doubt,  is  stated  in  those 
terms  which  show  the  point  in  debate. 

It  is  universally  allowed,  that  in  all  casesfrr^ 
of  limitations  of  use,  and  devises  by  will,  the  fee, 
though  limited  in  contingency  as  to  the  object 
of  the  assurance,  will,  unless  otherwise  disposed 
of,  be  vested^  in  the  cas^  of  a  will,  in  the  testator's 
heir  at  law ;  and  in  the  case  of  a  limitation  to 
usesy  in  the  person  out  of  whose  estate  the  uses 
are  raised.  And  there  may  be  a  gift  of  this 
ultimate  and  reversionary  interest. 

In  wills,,  this  undisposed  interest  may  pass, 
and  frequently  does  pass,  under  a  residuary 
clause ;  and  d  fortiorij  it  may  pass  by  a  specific 
devise. 

It  is  then  to  limitations  of  the  fee  to  take 
effect  merely  by  the  rules  of  the  common  law, 
that  the  doubt  is  applicable.  The  question  does 
not  arise  from  express  d€terminati9ns,  but 
rather  from  the  absence  of  aud)ortties  on  the 
very  point.  The  aathorif;ies,  as  far  as  they  go, 
seem  uniform  in  esbEiblishing  the  position,  that 
the  fee  may,  as  t<5  all  mankind,  be  in  abeyance 
or  contingency.  The  objection  adduced  is,  that 
this  conclusion  is  fouaded  on  wrong  notions, 
and  on  a  mistake  of  first  principles ;  and  that  there 

Crr)  Qtugre,  as  to  Copyholds. 
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are  not  any  determinations  conclusive  on  the 
point ;  and  to  those  who  maintain  this  opinion, 
it  seems  that  the  fee  must  remain  a  vested 
interest  in  the  former  proprietor,  till  it  shall 
become  a  vested  interest  in  ihe  person  to  whom 
the  limitation  of  this  estate  is  made  (s)  • 

It  is  also  decided,  that  the  same  person  may 
have  in  t^  same  lands  a  fee,  and  eventually  and  ^ 
by  descent  an  interest  by  executory  devise, 
which  may  divest  the  fee,  aqd  vest  it  in  the 
farmer  owner  ft  J.  But  by  the  rules  of  the 
common  law,  the  sanie  person  cannot  have  the 
fee  and  a  power  over  the  fee  (n)  ;  in  short,  at 
the  common  law,  no  power  could  exist  in  the 
owner  distinct  from  the  seisin ;  but  even  at  the 
common  law,  under  the  learning  of  devises,  ^nd 
now  under  the  statute  of  Wills,  one  persop  may 
hive  the  fee,  either  by  devise  or  descent  (w), 
with  an  authority  to  another  over  the  fee,  or 
any  part  of  it ;  &nd  under  that  authority  he 
may  sell  and  divest  the  fee  given  by  the  will,, 
or  descended  to  tlie  heir :  and  in  conveyances 
and  wills,  to  uses,  one  and  the  same  person 
may  have  the  fee,  and  also  a  power  over  the 
fee.  This  point  is  fully  estabUshed  fw).  But  the 
same,  person  cannot  have  the  legal  fee  as  a 
grantee  to  uses,  and  also  the  fee  as  ceshd  que 

($)  See  Pearae,  s^^' 

(t)  ao^diUe  fs.  d«|B.  FffuxM  v.  WJtiier  15  East  174. 
(uj  GoodSl  V.  Bri^fhmn,  i  Bos.  &  Full,  19a ;  3  Cony.  265.494. 
fxj  X  Inst.  113. 

(y)  Sir  Edas,  CUre\  case,  6  Rep.  18 ;  MatindreH  v.  MaundreU 
7Ves.  jun,  567  ;  \o  Ves.jun.  246. 

L  l2 


506  ON   ESTATES    IN    FEE. 

usCj  and  a  power  over  the  fee;  unless  some 
other  person  be  concerned  ininterest,  so  that 
the  uses  may  arise  and  be  executed  into  estate 
under  the  statute  of  Uses.  This  point  is  exa- 
mined in  Watkins's  Principles,  p.  124,  and  in 
Conveyandng,  vol.  2.  p.  481. 

And  although  the  power  does,  in  the  order  of 
the  deed,  precede  the  limitation  of  th^  fee,  and 
the  fee  is  limited  onltf  in  de&ult  of  appointment, 
without  the  usual  provision  for  the  intermediate 
period  till  appoijatment,  the  fee  will  be  vested, 
subject  to  be  divested  or  postponed  by  the  ex- 
ercise of  the  power,  in  like  manner  as  if  the 
fee  had  been  limited  in  the  first  instance,  and 
the  power  had  been  introduced  by  way,  bf  pro- 
viso, giving  a  right  to  postpone  or  defeat  that 
estate  (z). 

A  fee  may  be  had  in  all  lands,  and  all  sub- 
jects existing  in  the  land,  as  buildings;  in  all 
things  issuing  out  of  or  chargeable  on  the  land ; 
as  rents,  commons,  estovers,  tithes ;  and  in  all 
things  which  may  continue  for  ever,  as  a  per- 
sonal annuity,  duties,  or  an  annuity  payable 
out  of  those  duties.  Ill  short,  there  may  be  an 
estate  in  fee  in  every  subject,  except  personal 
chattels;  and  even  some  personal  chattels  may 
be  heir-looms,  and  as  such,  of  the  nature  of  an 
inheritable  subject. 

And  in  the  contemplation  of  courts  of 
equity,  there  may  be  money  land,  or  rather 

Cz)  L&oie's  caae,  lo  Rep.  78 ;  Walpole  v.  Comfoay^  3  Barnard- 
iston's  Rep.  153;  Cunningham  y.  Moody ,  1  Ves.  174;  Doe  v^ 
Martin,  4  Term  Rep.  39.  '         ' 
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money  convertible,  by  its  application  in  pur- 
chasesy  into  land ;  and  in  the  mean  time,  the 
right  of  succession  to  the  money  will  in  equity 
be  in  the  same  manner  as  if  the  money  had  been 
invested  in  the  purchase  of  land ;  viz.  the  heir 
will  exclude  the  executor,  &c. 

This  division  and  general  view  of  the  subject 
was  introduced  principally  for  the  purpose  of 
correcting  an  inaccuracy,  that  immobility  is 
requisite  to  the  existence  of  a  fee.  Mr.  Cruise 
has  observed  (a) ,  that  there  are  two  qualities 
essentially  requisite  to  the  existence  of  a  free* 
hold  estate;  1st,  immobility;  i.e.  the  subject 
matter  must  be  either  land,  or  some  interest 
issumg  out  of  land;  2dly,  a  sufficient  legal  in- 
determinate duration ;  for  if  the  utmost  period 
to  which  an  estate  can  laist,  is  fixed  and  deter- 
mined, it  is  not  an  estate,  of  freehold. . 

The  accuracy  of  the  first  branch  of  the  propo* 
sition  is  disproved,  by  showing,  that  a  man  may 
have  a  fee  in  ah  annuity,  and  yet  an  annuity 
15  a  personal  grant  by  a  man,  for  himself  and 
his  heirs,  to  another  and  his  heirs.  This  an- 
nuity is  neither  land,  nor  issuing  out  of  land.  The 
like  observation  may  be  applied  to  a  corrody, 
dr  to  a  grant  to  a  man  and  his  heirs,  of  the 
four  per  cent,  duties  leviable  in  the  island  of 
Barbadoes.  In  these  mstances  the  permarysncy 
of  the  interest,  and  not  the  immobility  of  the 
subject,  is  the  reason  that  a  fee  may  be  had 
therein. 

(a)  » Dig.  7. 
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T|ie  second  branch  of  the  proposibon  is  ren* 
dered  more  obvious,  by  the  illustrajbon  with 
which  it  is  acScompanied.  The  allasion  is  to  a 
term  of  years  as  a  time  finite,  contrasted  with 
a^me  which,  in  the  case  of  a  feensimple,  will 
be,  and  in  the  instance  of  a  determinable  fee 
may  be,  infinite. 

By  the  utmost  peripd  to  which  an  estate  oan 
liwt,  we  must  understand  that  period  whiek 
cannot  be  defined  by  any  other  mealis  tiian  a 
term  of  y isars,'  or  a  ^  Umitation  Gfota  one  day 
till  another  day,  atid  which  is  in  efieot  a  limi* 
tiitioji  of  a  term  of  years. 

7%e  like  limitation  may,  in  some  instances, 
give  a  chattel,  and  in  Qther  instances,  a  £ree>- 
bold,  interest. 

Thus,  a  gift  by  ^eed  or  will  to  a  man  and  his 
heirs  till  debts  shall  be  paid^  is  clearly  a  fee; 
while  a  devise  to  a  man  and  hut  executan  till 
debts  shall  be  paid,  is  a  chattel  iittei»st« 

So  a  grant  to  a  man  and  his  heics  till  his 
marriage,  is  a  fee  determinable  on  hisioarftage; 
while  a  grant  to  a  man  till  his  marriage^  is  in 
the  absence  of  a  Utrntobon  tp  his  hssbtip  a  grant 
of  an  estate  for  fai^  life,  determihable  on  Ua 
marriage.  So  a  gift  to  a  man  and  biA  heiis 
till  the^ marriage  of \^,  is  a  determinable  fee; 
while^  on  tl|e  other  hand,  a  gift  to  a  nan  and 
his  heirs,  while  A  shall  remain  nomarried^  passes 
only  an  e^ttite  for  the  life  of  A^  deteiriittmbb 
on  his  marriage. 

In  short,  an  estate  in  fee  answerifig  to  either 
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of  the  denoQiinatiotis  already  noticed  (bj^  may 
be  had  in  any  hereditament,  corporeal  or  incor- 
poreal ;  and  an  estate  of  this  quantity  may  exist 
in  the  right  of  taking  a  thing  merely  personal ; 
and  this  personal  things  from  the  nature  of  the 
estate  for  which  it  is  granted,  is  termed  an 
hereditament ;  because  this  subject  of  personal 
property  may  be  taken  in  continual  succession 
and  inherited.  But  in  some  personal  things,  as 
an  annuity,  an  estate  in  fee  cannot  be  created, 
unless  the  heirs  of  the  grantor  be  bound  expressly, 
and  in  that  character,  to  the  payment  or  render 
of  the  annuity.  For  this  reason,  the  grant  must 
be  by  one  party  jTor  himself  sxkd  his  heirSy  to  the 
other  party  and  his  heirs. 

In  general,  the  owner  of  a  fee,  though  deter- 
minable, base,  or  quali£ed,.  is  dispunishable  for 
waste,  and  has  the  power  of  opening  mines, 
cutting  timber,  &€. 

Yet  when  he  has  an  estate  which  will  either 
determine  by  his  death,  or  bec^mie  absolute 
on  that  event,  he  will  be  treated  by  a  court 
of  equity  as  a  tenant  for  life,  and  be  restrained 
^rom  cutting  timber,  &c.  while  his  estate  is 
determinaUe. 

The  like  rule  extends  to  an  heir  who  takes 
the  fee  by  descent,  subject  to  be  defeated  by 
executory  or  contingent  devises,  &cl  which 
•may  vest  (cj. 

(h)  a  Ves.  jun.  660. 
,  (c)  Stangfield  v.  Habergham,  10  Ves.  373;  Robinson  r.  Litton, 
3  Atk.  209 ;  Gore  v.  Gore,  s  P.  W.  37. 
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.  Also  in  Wright  v.  Atkins^  M.  Atkins  was 
devisee  in  fee,  subject  to  this  provision;  "  in  the 
fullest  confidence,  that  after  her  decease  she  will 
devise  the  property  to  my  family/'  And  it 
having  been  decided  (dj^  that  her  beneficial 
ownership  w^s  for  life  only,  and  that  she  was 
a  trustee  of  the  inheritance,  she  was,  at  the  suit 
of  the  testator's  heir,  restrained  by  injunction 
from  cutting  timber. 

The  modes  of  assurance  by  which  this  estate 
may  be  conveyed,  are, 

!•  Matter  of  record ;  as, 

1.  Fine, 

a.  Recovery. 
j2.  Acts  in  Pais,  and 

1;  By  acts  executed ;   as  deeds,  &c. 

2.  By  acts  executory ;  as  by  devise. 
And  as  to  acts  executed,  lands  in  possession 

pass^  !•  By  feoffment;  2.  By  bargain  and  sale : 
3.  By  covenant  to  stand  seised  to  uses ;  and. 
lands  in  reversion,  and  things  lying  in  grant,  pass 
either  by  conveyances  of  the  second  or  third 
sort ;  or  3dly,  by  grant ;  4thly,  release  or  con^ 
firmation  operating  in  enlargement  of  a  prior 
particular  estate  for  years,  or  for  life,  or  in  tail ; 
and  the  right  to  an  estate  of  this  extent,  or  any 
interest  of  the  quality  of  this  estate,  and  issuing 
*out  of  lands,  may  be  determined  by  release  in 
e:^tingulshment  of  the  right  or  interest.  .On 
partitions  between  coparceners,  the  estate 
passes  by  mere  agreement;  or  more  accurately 

(dj  17  Ves.  ^55;  1  Veg.&  B«i,  313, 
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speaking,  the  unity  of  title  and  of  possession  is 
severed,  and  the  partition  adjusts  the  distinct 
rights  of  the  parties  to  the  possession,  &c.  Hence 
follows  a  very  important  consequence.  There  is 
not  any  change  of  seisin.  For  that  reason,  the 
mode  of  descent  .will  not  be  altered  (e). 

Even  a  rent  grainted  for  owelty  of  partition, 
will  be  descendible,  in  like  manner  as  the  seisin 
was  descendible  to  the  grantee. (7*^.  Ipse  ctenim 
leges  cupuint^  tUjure  regantur. 

CeJ  a  Abttr.  71, 72.  fV  ^  Inst  169  b,  177  b. 
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